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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8427. 


A. MARGUERITTE SCHEAR, Appellant, 

v. 

ANTHONY LUDWIG, ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


This is an appeal from a judgment of the District Court) 
of the United States for the District of Columbia, entered 
against the appellant, as plaintiff there, and in favor of th^ 
appellees, as defendants there, upon the verdict of the jury| 
in an action by the plaintiff to recover damages for perj 
sonal injuries alleged to have been sustained in a collision 
with the automobile owned by the defendant Anthony Lud ¬ 
wig and operated by his son, the defendant Kenneth B. 
Ludwig. 

For convenience, the appellant will be referred to herein ¬ 
after as the plaintiff, and the appellees will be referred to 
hereinafter as the defendants. 
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COUNTER-STATEMENT OF CASE. 

On the 3rd day of July, 1940, the plaintiff was involved 
■ in a collision with the Chevrolet coach owned by the de¬ 
fendant Anthony Ludwig and operated by his son, the 
defendant Kenneth B. Ludwig. The collision occurred at 
the intersection of East Capitol and 12th Street, N. E., in 
the District of Columbia. 

As appears from the plat of the intersection (reproduc- 
1 tion, App. hereto, p. 63), the location is on the north side 
of Lincoln Park, which extends from 11th to 13th Streets, 
i The part of East Capitol Street on the north side of the 
park is a one-way street for westbound traffic; and 12th 
Street intersects on the north side of East Capitol Street, 
but is closed by the park on the south side of the street. 
Street car tracks are on the south side of East Capitol 
Street, just north of the south curb. There is a safety zone 
along the north side of the tracks (toward the center of the 
street) about sixty feet in length, with the west end just 
east of the unmarked cross-walk on the east side of 12th 
Street. 

The plaintiff was a pedestrian in the unmarked cross¬ 
walk on the east side of 12th Street. The defendants’ auto¬ 
mobile was proceeding in a westerly direction on the south 
side of East Capitol Street. The manner in which the col¬ 
lision occurred was in dispute, and the respective versions 
are set forth hereinafter, under a summary statement of 
the evidence. 

1. The Plaintiff’s evidence: The plaintiff presented, as 
i witnesses to the facts of the collision, herself, Mrs. Rhua 
Rose and Miss Edna Cissel. 

The plaintiff testified that she was walking south on the 
i east side of 12th Street, N. E., and came to the intersection 
of East Capitol Street; that w’hen she reached the corner, 

! she stopped and looked “this way and that, and there was 
no cars in block” (App. hereto, p. 4); that she knew she 
had plenty of time to cross, so she proceeded, and “before 
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I struck the other side I was struck with a car” (App. 
hereto, p. 4); and that ‘‘I was walking looking, looking 
down, and when I was walking across the street car tracks 
I was struck” and, as to the automobile, “I didn’t see it 
until after it hit me” (App. hereto, p. 5). She said she saw 
a car at 13th Street, but didn’t see the car that she was in 
collision with “until it hit me” (App. hereto, p. 10). After 
the collision, she passed the car, “walked by it”, when she 
was assisted over to the park, it was “between me and the 
park”, “it must have been because I was out in the street” 
(App. hereto, pp. 11-12). She knew the front of the car 
struck her “because it was going that way”, and though 
she said the front of the car struck her, based on “what I 
seen”, she said it was “hard to tell” what she saw when 
the collision took place (App. hereto, p. 12). 

Mrs. Rose testified that she was standing on the sidewalk 
in front of her home at 112 12th Street, N. E.—about one- 
half block north of the intersection and on the west side of 
the street—and noticed the plaintiff walking south on 12th 
Street. She stated that she saw the plaintiff stop when she 
got to the corner, that the plaintiff looked up and down the 
street, standing there a moment, and then went on across 
the street, and that as she got to the car track, just within 
an ace of stepping up on the curb, this car came up and hit 
her (App. hereto, pp. 14-15). She stated that the plaintiff 
was walking when she was hit, having stopped for a second 
as she was getting ready to go across, and that “the left 
side of the car” hit her (App. hereto, pp. 17-18). Also, she 
said “I can’t say that I particularly kept my eye on her; 
but when I looked up the street again, this car had hit her” 
(App. hereto, p. 21). 

Miss Cissel met the plaintiff one day when she was out 
for a walk with her dog, and was told about the accident. 
She concluded the plaintiff’s accident was one she had seen 
in part (App. hereto, p. 26). She said “I thought that it 
was the same one that I had seen”, and “I can’t identify 
her as being the one I saw on the street” (App. hereto, pp. 
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24-25). She could not fix the date of the accident—even as 

to the month (App. hereto, p. 25). As to the accident she 

saw at the intersection in question, the lady was lying out 

in the street, above the street car tracks, and tvest of the 

one-way sign on the south side of the street; and there was 

nothing unusual about the car or the manner in which it 

Was operated (App. hereto, pp. 30-31). She was waiting 

for the street car, and was looking to her right (east) for 

the street car (App. hereto, pp. 31-32). The Court struck 

the testimonv of this witness because of her inabilitv to 
* % * 

identify the parties or the time of the accident she saw' in 
part (App. hereto, pp. 33-34). 

2. The Defendants’ evidence: The defendants presented 
themselves, Daniel W. Donaldson and William B. Reeves, 
as witnesses. 

The defendant driver, Kenneth B. Ludwig, testified that 
'when he came to 13th Street, he turned north to go around 
the park; that w’hen he reached the northeast corner, he 
made a left-hand turn, having to turn sharply on account 
of another car approaching from North Carolina Avenue, 
and that put him on the south side of East Capitol Street, 
proceeding west (App. hereto, pp. 35-36); that when he w’as 
not quite to the intersection of Tennessee Avenue, he saw 
a lady, later known as the plaintiff, crossing East Capitol 
Street at 12th Street, about half-way between the north 
curb and the street car loading zone (App. hereto, pp. 
36-37); that when his car w*as about 10 feet from (east of) 
the approach (east) end of the safety zone, he saw the 
plaintiff stop at a point w'hich then appeared to be in the 
west end of the safety zone; that she looked in both direc¬ 
tions, looked right at him, standing there, and he thought 
she saw r him and w’as going to remain there, so he continued 
on with caution (App. hereto, pp. 37-38); that w'hen he was 
about 10 feet from her, he saw' the plaintiff, looking straight 
ahead (facing south), take a step forward, and he realized 
that she was going to walk into the path of his car; that 
he immediately applied the brakes and swered the car to 
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his left (south) in an effort to avoid a collision, and th 
front of the car passed her but she apparently stepped int 
the right side of the car near the rear fender (App. heret<i 
p. 38); that the car stopped within 3 or 4 feet after the 
collision, and he jumped out and found the plaintiff lyin£ 
back on her elbows in the street; that she was lying abou); 
even with the rear fender of the car (App. hereto, p. 40) 
and that he examined the car, and found marks on the righ 
rear fender where her body had hit it (App. hereto, p. 38)!. 
He also testified that he and his father visited the plaintiff 
in the hospital that night, and she stated to them that she 
just didn’t see the automobile, that she had stopped and 
looked , but didn’t see any car, and the next:thing.she knew 
she was hit (App. hereto, p. 41). 

The defendant Anthony Ludwig testified that he in¬ 
spected the automobile soon after the accident; and found 
that, whereas the car was dirty generally, the right rear 
fender was brushed clean, and that there was a small, 
shallow dent in the right rear fender. There were no marks 
on any other part of the car (App. hereto, pp. 44-45). He 
also testified that he and his son visited the plaintiff in the 
hospital the evening of the day of the accident; that they 
found her rational and discussed the accident; and that she 
stated to them that she was walking across the street, tha t 
she came to the safety zone and looked in both directions, 
that she did not see anything and started to cross the car 
tracks and that was all she knew until the car hit her ancl 
she was in the street. Also, that she stated that she had no 
intention of bringing suit (App. hereto, p. 46). 

Daniel IV. Donaldson testified that he was the son-in-law 
of Mrs. Rose; that at the time of the accident, he was work¬ 
ing on his car in front of her house, 112 12th Street, N. E., 
standing on the left side of his car facing the house; that 
his attention was attracted to the accident when he noticed 
people going down to the comer, and he went- down there; 
that he did not see his mother-in-law at the time, and she 
did not go with him; that she had been in the house; that 
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lie did not see the accident; and that his mother-in-law may- 
have come out of the house, but he didn’t see her and had 
no conversation with her, though he was alongside his car 
at the curb and facing the house (App. hereto, pp. 47-49). 

William B. Reeves testified that he was sitting on a bench 
in Lincoln Park, and witnessed the accident; that he saw 
the plaintiff standing in the street, and saw the car ap¬ 
proaching; that it looked like she stepped in front of the 
car, and the driver cut the front wheels away from her and 
applied the brakes; that he had a clear view of the scene; 
that the plaintiff was standing just out of the safety zone; 
and that he ran up there, and found the plaintiff about 3 
feet from the rear of the car (App. hereto, pp. 49-51). Also, 
he testified that the front of the car did not strike her, that 
he saw the front of the car pass her, and then he could not 
see her any more (App. hereto, p. 52). 
i The Court submitted the case to the jury, instructing the 
jury in general upon what constitutes negligence, and in 
particular upon the right of way of the plaintiff as a pedes¬ 
trian in the cross walk, upon the duty of an operator of a 
motor vehicle approaching an intersection to slow down 
and keep the vehicle under such control as to avoid collid¬ 
ing -with a person, and upon the contributory negligence of 
a pedestrian, even though having the right of way, in fail¬ 
ing to take reasonable care to safeguard herself from 
injury. The trial judge told the jury that a violation of the 
Traffic and Motor Vehicle Regulations was negligence, and 
that any person operating a motor vehicle who failed to 
yield the right of way to a pedestrian in a cross walk was 
negligent, or that any such operator of a motor vehicle who 
failed to slow down and keep the vehicle under control so 
as to avoid colliding with pedestrians or vehicles at a cross¬ 
ing was negligent. The Court pointed out that there was 
some testimony in the case tending to show that the plain¬ 
tiff in crossing the street had come to a stop and had stood 
there when the car was approaching; and, in that connec¬ 
tion, the Court instructed the jury that: 
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“Now, if the driver of the car had reasonable! 
grounds to believe that she was not going to continue! 
to walk, but she was going to remain where she wasj 
then you should consider whether he was negligent ii^ 
proceeding on the assumption that she was not going 
to continue to move but was to continue to remain 
stationary and consider whether or not an ordinarily 
prudent driver under those circumstances would pro¬ 
ceed farther, assuming that she was not going to gc 
any farther. That is the question for you to deter ¬ 
mine, whether that was negligence or not. On the 
other hand, if she saw the car coming, and she was 
stationary, but nevertheless, in spite of seeing it ap¬ 
proaching, she stepped in front of it or stepped into 
it, knowing that the car was not going to yield the right 
of way, then you would be justified in finding that she 
was negligent and her negligence was a contributing 
cause of the injury.” 

The Court instructed the jury upon the burden of proof. 

* upon the plaintiff as to negligence and upon the defendants 
as to contributory negligence, and authorized the jury to 
find for the plaintiff if they found that the defendant driver 
was negligent or to find for the defendants if they found 
the plaintiff was negligent (App. hereto, pp. 54-57). 

The jury, after due deliberation, returned a verdict ir 
favor of the defendants; and a judgment was duly entered 
upon the verdict (App. hereto, pp. 58-59). The plaintiff 
filed a motion for a new trial, which was denied by the Court 
(App. hereto, p. 59). This appeal was then taken. 

SUMMARY OF ARGUMENT. 

I. The Testimony Of The Witness Cissell Was Properly 
Stricken By The Trial Court, And The Plaintifit 
Was Not Prejudiced Thereby. 

Offered as a witness to the facts of the collision, the Wit ¬ 
ness Cissell was unable to identify the plaintiff, the auto ¬ 
mobile or the date of the collision, even as to the month^ 
She had a conversation with the plaintiff sometime afteij* 
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the accident, and, upon being told about the accident, con¬ 
cluded that it was the one which had occurred while she 
was standing nearby. 

J Every witness must possess some knowledge in respect 
to the subject matter of the case on trial in order to insure 
that the testimony concerns that case rather than some 
other incident, happening, or occurrence. The possession 
of that minimum requisite knowledge is essential to the 
competency of the witness. The plaintiff apparently recog¬ 
nizes this, but urges that the testimony of the witness was 
so similar to the testimony of other witnesses that there 
could be no doubt that she was describing the plaintiff’s 
accident. 

The testimony of the Witness Cissell was not so similar 
to other testimony, as is urged. She placed the plaintiff 
in a different position in the street after the accident. She 
stated that the lady she saw in the street was lying down 
rather than sitting up. And, she did not see the automo¬ 
bile after the collision, although it should have been so 
close to her that she could not have failed to see it. To 
draw the conclusion urged by the appellant, it would be 
necessary to assume that no other collision had occurred 
over a period of months at a busy intersection in the Dis¬ 
trict of Columbia. 

Moreover, the Witness Cissell did not testify as to any 
material fact in dispute at the trial. Assuming that she 
was talking about the accident in question, her testimony 
was merely cumulative to that portion of the facts of the 
accident which was abundantly proven by other testimony. 
She did not see the collision. There is nothing in her testi¬ 
mony that could reasonably be expected to have persuaded 
the jury to reach a different verdict; and, thereby, the plain¬ 
tiff was not prejudiced by the action of the Court in striking 
the testimony, in any event. 
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II. There Was No Error In The Court's Denial op TriE 
Plaintiff's Requested Instruction No. 5. 

The requested instruction No. 5 quoted Section 23 of the 
Traffic and Motor Vehicle Regulations, which requires that, 
in driving upon a one-way highway, the driver of a motor 
vehicle shall drive as closely as practicable to the righi- 
hand curb, except when overtaking, passing or traveling 
parallel with another vehicle or when placing the vehicle 
in position to make a left turn; and then provided for the 
jury to be instructed that if a party to this action violated 
the regulation “such conduct constituted negligence as a 
matter of law, and that such failure to so operate the said 
automobile was the proximate cause of the collision in ques¬ 
tion”, and that, upon that basis, they should find for the 
plaintiff. 

The trial court correctly denied this requested instruc¬ 
tion for several reasons. The traffic regulation in questioiji 
was not stipulated to in the pretrial order and was not 
offered in evidence. The evidence did not show any violaj- 
tion of the regulation or any basis for claiming negligent 
by reason of the automobile not being near the right-hanc. 
curb. Moreover, there was certainly no occasion for the: 
trial court to instruct the jury, as a matter of law, that vio¬ 
lation of the regulation was the proximate cause of the coll 
lision in question. 

The defendant driver testified that when he made a left- 
hand turn at 13th and East Capitol Streets, an automobile 
approached the intersection from North Carolina Avenue 
and he had to make a sharp turn. That put him on the 
south side of East Capitol Street. For a time the other 
automobile was to his right. As he approached 12th Street, 
the other automobile had drawn ahead of him, but he stayed 
on the south side of the street as he intended to make a left- 
hand turn at 11th Street and saw no need for zigzagging 
back and forth in the street. This testimony was not con¬ 
tradicted. It is clearly within the exceptions contained in 
the said regulation. 


10 


The argument that if the automobile had been on the 
right-hand side of the street the collision would not have 
occurred is purely speculation. The appellant would alter 
one circumstance and assume all others to be constant, in 
making this contention. She might as well contend that 
the collision would not have occurred if she had been walk¬ 
ing in a northerly direction instead of a southerly direction 
in crossing the street. Howwer, negligence is not based 
upon what the conditions would have been if the facts were 
different. Rather, the test of negligence is the exercise of 
due care under the circumstances that existed at the time 
and place. 

In any event, the Court correctly denied the requested 
instruction, since it was so worded that the granting thereof 
would have required the Court to instruct the jury as a mat¬ 
ter of law that if the regulation was violated such violation 
was the proximate cause of the collision in question. Proxi¬ 
mate cause is a question of fact, It must be found by the 
jury, except in those rare cases in which all reasonable 
minds must reach the same conclusion, and this is not such 
a case. : 

HI. The Last Clear Chance Doctrine Is Not Applicable 
To The Facts In This Case, And There Was No Error 
In Denying Plaintiff's Instruction No. 9. 

The plaintiff complains of the denial of her requested In¬ 
struction No. 9, whereby the Court refused to charge the 
jury specifically upon the so-called last clear chance doc¬ 
trine. The evidence in this case did not establish the facts 
essential to the application of the last clear chance doctrine. 
The plaintiff failed to show any negligence on the part of 
the defendant driver, apart from the prima facie showing, 
based upon the fact that she was a pedestrian in the cross¬ 
walk of an intersection when the collision with the automo¬ 
bile occurred. The defendant showed that, when the auto¬ 
mobile approached, the plaintiff was standing in a position 
of safety; and that she stepped forward into the side of the 
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automobile when the automobile was close upon her, and 
the driver had no opportunity to avoid a collision. There 
was no showing of any acts of negligence on the part of the 
defendant driver after the plaintiff placed herself in a posi¬ 
tion of peril. 

The Court submitted the case to the jury with instruc¬ 
tions that, under the traffic and motor vehicle regulations, 
the plaintiff had the right of way and the right to assume 
that an approaching car would yield the right of way, that 
the defendant driver was under a duty to slow down and 
have the automobile under such control as to avoid striking 
pedestrians and other vehicles at the intersection; that, as 
to the defendants’ version of the accident, they should con¬ 
sider and determine if the defendant driver was negligent 
in proceeding upon the assumption that the plaintiff would 
remain standing in a safe position; and that they could find 
the plaintiff guilty of contributory negligence if they be¬ 
lieved that she walked from a position of safety into the 
automobile when she knew or should have known that it was 
not going to yield the right of way to her. Thus, the Court’s 
charge was adequate under the evidence, and the jury was 
fully authorized to find for the plaintiff if they believed the 
defendant driver was at fault. 

The question involved was one of finding, as a fact, which 
version of the collision was correct, with the plaintiff con¬ 
tending that she was walking (without stopping) across 
the street in the cross-walk and was struck by the defen¬ 
dants’ automobile; and with the defendants contending 
that, as the automobile approached, the plaintiff had 
stopped in the street and was standing in a safe position, 
and that, when the automobile was only about ten feet from 
her, she started moving and walked into the side of the 
automobile. The verdict of the jurly plainly shows that 
they accepted and believed the defendants’ version of the 
collision. 
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IV. The Alleged Errors Are Not Inconsistent With 

Substantial Justice. 

Assuming, for the sake of argument only, that some error 
or irregularity may have occurred during the trial, it is 
apparent from the record as a whole that the plaintiff had 
a fair and full hearing, that the verdict of the jury is sup¬ 
ported by the weight of the evidence, and that the judgment 
is a proper and sound determination of the case, entirely 
consistent with substantial justice. The striking of the tes¬ 
timony of the Witness Cissell did not prejudice the plaintiff 
in any substantial sense. The denial of the Instructions 
No. 5 and No. 9 hold little, if any, substance in contrast with 
the fact that the Court’s submission of the case to the jury 
was a fair submission of the issues and gave the jury free 
and full opportunity to find in favor of the plaintiff if the 
jury had been persuaded by the evidence that the defen¬ 
dant driver w T as at fault. 

The Court’s charge to the jury was favorable to the 
plaintiff, in that they were instructed that she had the right 
of way and the right to assume that an approaching auto¬ 
mobile would yield the right of way; that they should con¬ 
sider if the defendant driver was negligent in proceeding 
on the assumption that the plaintiff was not going to con¬ 
tinue to remain stationary in the street; and that the plain- 
iff should be held guilty of contributory negligence only if 
the jury found that she was standing in the street, saw the 
car coming, and, in spite of that, stepped in front of the 
automobile or stepped into it, knowing that the automobile 
was not going to yield the right of way. Upon such facts, 
the plaintiff w’ould be deemed negligent and barred from 
recovery under the last clear chance doctrine or any other 
doctrine. 

It must be apparent to the Court that the jury believed 
and found that the plaintiff stopped in the street, giving 
an appearance of an intention to remain standing, and then 
stepped forward into the side of the automobile, when it 
was too close upon her for the driver to avoid a collision. 
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The weight of the evidence establishes those facts. With 
such facts, the verdict for the defendants is the only one 
reasonably to be anticipated; and the verdict and judgment 
in this case is affair and just result entirely consistent with 
substantial justice. 

ARGUMENT. 


The Testimony of the Witness Cissell was Properly Stricken 
by the Trial Court, and the Plaintiff was not Prejudiced 
Thereby. 

The plaintiff complains of the action of the trial justice 
in striking the testimony of the Witness Edna May Cissell, 
who was produced by the plaintiff as a witness to the facts 
of the collision in question. 

The witness Cissell was unable to identify the plaintiff, 
the automobile, or the date of the collision—even as to the 
month (App. hereto, pp. 24-26). This witness was walking 
in the park ■with her dog sometime after the accident ip 
question occurred, and met and talked with the plaintiff, 
who told her about having been in an accident at the inter¬ 
section of 12th and E. Capitol Streets, N. E., and she con¬ 
cluded that the plaintiff’s accident was the one she had seeh 
in part, or as she said, “not seen, by being right there” 
(App. hereto, pp. 24, 25-26). By reason of her inability to 
identify the parties or the collision in question, the Court 
granted the defendants’ motion to strike out her testimony 
(App. hereto, pp. 33-34). 

It is elementary that every witness tendered at a trial 
must possess some knowledge or information regarding th6 
subject matter of the case, in order to be competent to tes¬ 
tify, since evidence adduced at a trial must be relevant and 
material to the case on trial. Some identification of the 
parties or the subject matter is essential to insure that the 
witness is testifying about the case on trial, rather thar. 
some other incident, happening or occurrence. Except ii 
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respect to the testimony of purely expert witnesses in 
proper cases, a showing of that minimum amount of knowl¬ 
edge in respect to the subject matter of the suit, or some 
part of it, to demonstrate the competency of the witness to 
testify, is required as distinct from the credibility of his 
testimony when received. All questions of the competency 
of witnesses are for the Court to pass upon. See, in this 
connection: Farris et al. v. Interstate Circuit, Inc., 116 F. 
(2d) 409; Bezouskas v. Kruger, 298 Ill. App. 462, 19 N. E. 
2d 116; Cole v. Uhlmann Grain Co., 100 S. W. (2d) 311 
(Mo.); City of Owensboro v. Day, et al., 284 Kv. 644, 145 
S. W. (2d) 856; 70 Corpus Juris 82-86. 

Apparently the plaintiff recognizes this essential require¬ 
ment for competency of the witness, for the argument made 
in her Point 1 is prefaced as follows: 

“While it is true that the witness, Edna May Cissell, 
neither fixed the time of the accident nor the identity 
of the plaintiff as the person who was struck by the 
automobile, her testimony as to the actual manner in 
which the accident occurred was so similar to the testi¬ 
mony of Rhua Rose and the plaintilf, and the defen¬ 
dant, Kenneth B. Ludwig, that there could be no doubt 
that it was the plaintiff’s accident she was describing.” 

So restricted, the appellant’s argument in this connection 
appears to be that the trial justice abused his discretion in 
striking out the testimony of the Witness Cissell because 
it was similar to the testimony of other witnesses. 

The appellees say that the testimony of the Witness 
Cissell was not so similar to the testimony of other wit¬ 
nesses as to warrant the conclusion that she was talking 
about the collision in question, as a matter of probability; 
and, in any event, the showing was not so clear and strong 
as to justify the conclusion that the trial court abused its 
discretion in striking the testimony. 

In general, rulings upon the admission or exclusion of 
evidence call for the exercise of discretion by the trial jus¬ 
tice; and his rulings will not be disturbed upon appeal 


unless there is a clear showing of abuse of his discretion. 
Hannan v. United States, 76 U. S. App. D. C. 118, 131 Fed. 
(2d) 441; Turner v. American Security and Trust Com¬ 
pany, 213 U. S'. 257, 53 L. ed. 788. 

Certainly there was no abuse of discretion in this case. 
The testimony of the Witness Cissell was not so similar to 
the testimony of other witnesses as to warrant the con¬ 
clusion that she was testifying about the collision in ques¬ 
tion. It differed in several material respects, including the 
following: 

The witness testified that, after the collision, the plaintiff 
was lying out in East Capitol Street west of the “one-way” 
sign, which is at the south curb of East Capitol Street 
opposite the center of 12th Street, and that would have 
placed the plaintiff somewhere in the west half of the inter¬ 
section (App. hereto, pp. 30-31). All other witnesses placed 
the plaintiff in the east cross-walk, which would have been 
a little to the right of the position where the Witness Cissell 
stated she was standing, instead of some distance to her 
left as she indicated (See the plat, App. hereto, p. 63, 
whereon the mark “X 3 ” indicates where the Witness Cis¬ 
sell says she was standing). 

Miss Cissell stated that the lady she saw in the street was 
lying down after the accident (App. hereto, p. 24), whereas 
the Witness Rose testified that the plaintiff sat up after 
the collision (App. hereto, p. 18) and the defendant driver 
testified that she was sort of sitting back on her elbows 
(App. hereto, p. 38). 

The Witness Cissell testified that she did not see the 
automobile after the accident (App. hereto, p. 33). Ac¬ 
cording to all other testimony offered, the automobile 
stopped at a point so near to the place where Miss Cissell 
said she was standing that she could not have failed to see 
the automobile if this occurrence had been the one she wit¬ 
nessed. In fact, the automobile stopped at a point between 
where Miss Cissell was standing and where she said the 
woman was lying in the street. 
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The most that could be said about the testimony of the 
Witness Cissell was that, at a time unidentified by her, she 
saw a lady walking about half-way across East Capitol 
Street at the intersection of 12th Street, that she saw a 
west-bound automobile approaching in a normal manner, 
some distance from the intersection, that she then turned 
her head away and did not see the collision, that thereafter 
she saw the lady lying somewhere in the west half of the 
intersection, but did not see the automobile after the col¬ 
lision, and that she then boarded the street car which had 
then arrived at the intersection. 

Since she was unable to identify the plaintiff, the defen¬ 
dants’ automobile or the time of the collision, it would be 
necessary to assume that no other collision had occurred at 
the intersection in question—a frequently traveled inter¬ 
section within a large city—for a substantial period of time, 
possibly 2 or 3 months or maybe more, before one could 
reasonably conclude that the collision which occurred when 
Miss Cissell was standing near the intersection was the one 
in which the plaintiff was injured. That left a wide range 
for conjecture and speculation. What she said was un¬ 
reliable as evidence of the collision in question. The trial 
court clearly had the right, in the exercise of sound judg¬ 
ment and discretion, to exclude from the jury’s considera¬ 
tion anything so unidentified with the subject matter of the 
suit. In fact, the appellees contend that the trial court was 
entirely correct in striking the testimony. 

Moreover, assuming that the Witness Cissell was testify¬ 
ing in respect to the collision in question, it is apparent 
that such testimony as she was able to give was merely 
cumulative to other testimony presented at the trial, and 
was related to that part of the facts in this case which were 
not in dispute in any substantial sense. That is, there was 
no dispute about the fact that the plaintiff was walking in 
the street for a time, and there was no dispute about the 
fact that the automobile was proceeding in a westerly direc¬ 
tion along the south side of East Capitol Street. The Wit- 


ness Cissell turned her head away, and did not know if the 
plaintiff stopped in the street or not. She saw nothing un¬ 
usual about the manner in which the automobile was beifig 
operated. Thus, the striking of her testimony did not 
deprive the plaintiff of any evidence that would have aid^d 
her in any way in obtaining a more favorable result from 
the jury. That is, if the jury had been left to pass upon 
the testimony of Miss Cissell, and had believed every state¬ 
ment made by her, there is nothing in that testimony that 
could reasonably be expected to have persuaded the jury 
to reach a different verdict. For that reason, the plainti:f 
was not prejudiced by the action of the Court in striking 
the testimony, in any event. 


There Was No Error in the Court’s Denial of the Plaintiff’s 
Requested Instruction No. 5. 

The appellant asserts, that the trial court erred in deny¬ 
ing her requested Instruction No. 5. This instruction 
quoted Section 23 of the Traffic and Motor Vehicle Regula¬ 
tions for the District of Columbia, which provides that, iti 
driving upon a one-way highway, the driver shall drive as 
closely as practicable to the right-hand edge of the curb 
of the highway, except when over-taking or passing or 
traveling parallel to another vehicle, or when placing c. 
vehicle in position to make a left turn; and then the instruc¬ 
tion provided that if the jury should find from the evidenc^ 
“that a party to this action” conducted himself in violation 
of the aforesaid regulation, “you are instructed that sucli 


conduct constituted negligence as a matter of law, .andj 
that such failure to so operate the automobile was thfl^proxi^ 
mate cause of the collision in question, then voir verdict 
shall be for the plaintiff against both defendants”. 

The appellees contend that the trail court correctly de¬ 
nied this requested prayer for several reasons. First, it is 
to be noted that this section of the Traffic and Motor 
Vehicle Regulations was not stipulated in the pretrial 
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order, and it was not offered in evidence at the trial. Apart 
from that, however, the evidence did not establish a viola¬ 
tion of the said regulation, or that there was any basis for 
claiming negligence by reason of the automobile being 
operated on the left side of East Capitol Street, which was 
a one-way street at that point; and, certainly, there was no 
occasion for the trial court to instruct the jury, as a matter 
of law, that a violation of the regulation “was the proxi¬ 
mate cause of the collision in question”. 

The defendant driver testified that when he made a left- 
hand turn at 13th and East Capitol Streets he was com¬ 
pelled to turn sharply on account of another car approach- 
1 ing from North Carolina Avenue, and that put him on the 
! south side of East Capitol Street, proceeding west (App. 
hereto, pp. 35-36). For a time the other automobile was to 
his right. As he approached 12th Street the other automo¬ 
bile had drawn ahead of him, but he intended to make a 
left-hand turn at 11th Street, and therefore he proceeded 
along the south side of East Capitol Street as he saw no 
need for zigzagging back and forth on the street (App. 
hereto, pp. 42-43). This testimony of the defendant driver 
was not contradicted. His operation of the vehicle on the 
south side of East Capitol Street is clearly within the con¬ 
ditions authorizing operation of a motor vehicle on the left 
side of a one-way street, as is expressly stated in the said 
Section 23 of the Traffic and Motor Vehicle Regulations. 
"We have here no situation of an automobile being operated 
on the wrong side of the street or in any place where it 
should not have been driven. 

The appellant argues that if the automobile had been on 
the right side of the street at the time of the accident, the 
collision would not have occurred. There is no basis in the 
evidence for making any such statement. It is purely a 
matter of conjecture or speculation as to what would have 
happened if any one circumstance had been changed with 
all other conditions remaining constant. Upon the basis of 
such argument, it mght as well be contended that the col- 


lision would not have occurred if the plaintiff had walked 

in a northerly direction instead of in a southerly direction 
•» * 

in crossing the street; for upon the same facts otherwise 
existing she would have walked away from the car instead 
of into the side of it. Negligence is not based upon any suclji 
premise unless the act in question is negligent or unlawful 
in and of itself. The fact that the defendant driver might 
have swerved over to the north side of East Capitol Street 
at some time after making the turn at 13th Street and bej- 
fore reaching 12th Street, and, therefore, been on the right 
side of the said street as he proceeded west into the inter! 
section, is not a fact to be considered in this case. Ratherj 
the issue of negligence was determinable upon the evidenc^ 
of what he did in fact under the circumstances then exist-| 
ing. Second National Bank of Washington v. Averell, 2| 
App. D. C. 470, 480; Gatton v. Cidlins , U. S. Court of Ap-| 
peals, D. C. Xo. 83S5, decided October IS, 1943. 

The appellant cites two eases in this connection, Standard !| 
Oil Co. v. Allen , 50 App. D. C. 87, 267 Fed. 645; and Griffith 
v. Slayhaugh , 58 App. D. C. 237, 29 F. (2d) 437. The Griffith 
case in no sense is applicable. In that case pedestrians 
crossing 16th Street, at Euclid Street, were struck by an 
automobile which had stopped near the right hand curb and 
was put in motion, upon the change of the traffic light, when 
the driver thereof either could not see pedestrians in the 
cross-walk or failed to see them. The court held that the 
pedestrians, having entered the intersection on the proper | 
traffic light, had the right of way to continue across the 
street, notwithstanding that the traffic light had changed, j 
The Allen case did involve a somewhat similar, but different, 
regulation; but it is to be noted in the case that 6th Street 
was not a one-way street, and that the defendant’s team 
and wagon were on the wrong side of the street. Further, 
the driver of the defendant’s horses reduced their speed as 
the automobile was entering the intersection, and signaled 
the driver of the automobile to proceed through the inter¬ 
section. When the automobile was in front of the horses 
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they suddenly rushed forward, without warning, and the 
tongue of the wagon struck the automobile. There is in 
that case a clear indication of a violation of the traffic regu¬ 
lation involved, and the court held that it was proper for 
the trial court to have submitted to the jury the question as 
to whether or not there was a causal connection between the 
negligence and the accident. The principle underlying the 
decision is inapplicable to the situation involved in this 
case. 

But if the Court should be of the opinion that it was 
proper to charge the jury under the said Section 23 of the 
traffic regulations, upon consideration of the evidence ad¬ 
duced at the trial, then it clearly appears that the plain¬ 
tiff’s requested Instruction No. 5 was incorrect, and prop¬ 
erly was denied by the Court, in any event. The said 
prayer was so worded that the granting thereof would have 
involved the Court’s instructing the jury, as a matter of 
law, that violation of the said regulation was the proximate 
cause of the collision in question. Proximate cause is a 
question of fact which must be found by the jury. Munsey 
v. Webb, 37 App. D. C. 185, aff. 231 U. S. 150, 58 L. ed. 162. 
The Court was under no duty to supply correct instructions. 
McWilliams v. Lewis, 75 U. S. App. D. C. 153, 125 F. (2d) 
200; Stewart v. Capital Transit Co., 70 App. D. C. 346, 108 
F. (2d) 1. 

in. 

The Last Clear Chance Doctrine is Not Applicable to the 
Facts in This Case, and There Was No Error in Denying 
Plaintiff’s Instruction No. 9. 

The principal contention made by the appellant on this 
appeal is that the trial court erred in denying her requested 
Instruction No. 9, and thereby in refusing to charge the 
jury specifically upon the so-called last clear chance 
doctrine. 

The case was submitted to the jury, and the Court gave 
the jury free and full opportunity to find for the plaintiff 
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if they believed the defendant driver was at fanlt. Ap¬ 
parently the plaintiff was desirous of avoiding the bar of 
contributory negligence, and thereby invoked the last clear 
chance doctrine, as the plaintiff’s Instruction No. 9 is ex¬ 
pressly directed at avoiding the bar of contributory negli¬ 
gence, and that alone. It was plain to the Court that the 
evidence did not establish the facts or circumstances pre¬ 
requisite to the application of the last clear chance doc¬ 
trine, and the plaintiff’s requested Instruction No. 9 was 
denied. In brief, there was no shoving by the evidence 
that, as the defendants’ automobile approached: (1) The 
plaintiff was in a position of danger; (2) the plaintiff was 
oblivions to her danger, or was unable to extricate herself 
from such danger (assumng she was in a position of peril); 
(3) the defendant driver was aware, or should have been 
aware, of the plaintiff’s danger, and her obliviousness to, 
or inability to extricate herself from, such danger; or (4) 
the defendant driver was able to avoid striking the plaintiff 
after he became aware, or should have become aware, of 
her danger, and her obliviousness to, or inability to extri¬ 
cate herself from, such danger. In the absence of a show¬ 
ing of such essential facts, there was no occasion for the 
Court to instruct the jury to ignore the contributory negli¬ 
gence of the plaintiff. 

In a number of cases this Court has held that the last 
clear chance doctrine will be applied, to avoid the bar of 
contributory negligence, only in those cases wherein, the 
plaintiff having placed himself in a position of danger, of 
which he is oblivious or from which he cannot escape, the 
defendant discovers or has a clear opportunity to discover 
the plaintiff in such position of peril, and then and there¬ 
after fails and neglects to utilize with reasonable care and 
competence his then existing ability to avoid injury to the 
plaintiff. Roberts v. Capital Transit Co .. 76 U. S. App. 
D. C. 367,131 F. (2d) S71. Jackson v. Capital Transit Co., 
69 App. D. C. 147,99 F. (2d) 380. Washington Railway and 
Electric Company v. Chapman , 62 App. D. C. 140, 65 F. 
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(2d) 486. Reaver v. JValch, 55 App. D. C. 159, 3 F. (2d) 
204. 

In the Roberts case, supra, the plaintiff stepped from a 
loading platform into the path of an oncoming street car, 
and was injured. Rejecting the application of the last clear 
chance doctrine, this Court said: 

“* * * Her (the plaintiff’s) evidence shows nothing to 
put the motorman on notice of her intention to cross 
ahead of his car, nor does it show that after she stepped 
down he could, in the exercise of reasonable care, have 
stopped his car in time. There is accordingly no basis 
whatever for the application of the last clear chance 
doctrine. # # *” 

In the Reaver case, supra, this Court, in holding the last 
clear chance doctrine inapplicable, said: 

“There is no evidence in the record tending to prove 
that the defendant had any knowledge, or by the exer¬ 
cise of ordinary care could have acquired the knowl¬ 
edge, that the plaintiff was in a position of peril prior 
to the accident and accordingly the doctrine of last 
clear chance is not involved in this case.” 

Sections 479 and 480 of the Restatement of the Law of 
Torts, cited by the appellant, spell out these essential ele¬ 
ments in detail. 

In this case, the plaintiff adduced no evidence of negli¬ 
gence on the part of the defendant driver, apart from the 
prima facie showing, based upon the fact that she was walk¬ 
ing in a cross-walk when the collision occurred. The plain¬ 
tiff testified that she was walking across the street, in the 
cross-walk, and did not see the automobile until the moment 
it struck her (App. hereto, pp. 5, 10). Her witness Rose 
did not see the automobile until the moment of the impact 
(App. hereto, pp. 14-15, 21). 

The evidence adduced by the defendants did not estab¬ 
lish any basis for applying the last clear chance doctrine. 
The defendant driver detailed his actions from the time he 
observed the plaintiff standing in an apparent position of 
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safety in the street, at which time she looked directly at his 
car and he thought she saw him approaching, until sl|e 
stepped forward toward the path of his automobile, it 
which time he was only about ten feet from her, and it 
which time he immediately applied the brakes and swerved 
the car to the left in an effort to avoid the collision (ApjJ). 
hereto, pp. 36-39). Likewise, the witness Reeves testified 
as to the plaintiff standing in the street until the defen¬ 
dant's automobile approached, as to her stepping forward 
into the path of the car when it was close upon her, and a^ 
to the driver's immediate application of the brakes and 
swerving of the car away from her (App. hereto, pp. 49-51). 

From the testimony of the defendants' witnesses as tb 
the manner in which the accident occurred, which is th^ 
only evidence correlating the actions of the plaintiff with 
the movement of the automobile, and from the testimony 
as to the marks on the automobile, which was not contra¬ 
dicted, it is obvious that the plaintiff walked from a posi¬ 
tion of safety into the right side of the defendants’ automo 
bile when it was too close upon her for the driver to avoid 
the collision. There is no testimony from which it might 
reasonably be said that, as the defendant driver approached, 
in the automobile, the plaintiff was in any position of dan¬ 
ger and was oblivious to the danger, or that the defendant 
driver knew, or should have known, that she was in a posi¬ 
tion of danger and should have taken suitable precautions 
to avoid the collision. 

It is true that the defendant driver saw the plaintiff when 
he was about ten feet east of the approach end of the safety 
zone (about seventy feet from the plaintiff), but at that 
time she appeared to be standing in the west end of the 
safety zone, and she looked east, right at the defendants’ 
automobile, and appeared to see the approaching automo¬ 
bile. There was no danger inherent in that picture con¬ 
fronting the defendant driver, so he proceeded on with 
caution. As he came nearer, he realized the plaintiff was 
not actually in the safety zone, but was about two feet west 
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of the west end of the safety zone; but still she was ap¬ 
parently safe where she was standing and gave every 
appearance of having an intention to remain there. 

It was only when the automobile was about ten feet from 
her that the defendant driver noticed the plaintiff (who 
was facing south) move one foot forward, taking a step, 
and he realized that she was apparently going to step into 
the path of the automobile—into a position of danger. The 
driver was thus confronted with an emergency in which he 
had but a second or barely perceptible moment to act. He 
applied the brakes on the automobile, and swerved the car 
to his left (south) in an effort to avoid a collision, thereby 
doing what any reasonably prudent person would have 
done in such circumstances. The front of the car passed 
her; but the plaintiff walked into the right side of the car, 
and was knocked down by the impact. The driver stopped 
the automobile almost immediately, the right rear wheel 
being only about three feet from where the plaintiff was 
lying in the street. 

The Court submitted to the jury the questions as to 
whether the defendant driver was negligent in proceeding 
on the assumption the plaintiff was going to remain stand¬ 
ing where, according to his testimony, he saw her standing 
in the street (App. hereto, p. 56). This, together with the 
Court’s instruction that the plaintiff had the right of way 
and the right to assume that an approaching car would 
yield that right of way, fully covered any issues of negli¬ 
gence that were presented by the evidence. If the jury had 
found from the evidence that the defendant driver was 
negligent in proceeding after he saw the plaintiff in the 
street, they were fully authorized to find in favor of the 
plaintiff. 

The question presented was one of the proximate cause 
of the collision. The plaintiff’s theory was that she was 
walking across the street in a cross-walk, and was struck 
by an automobile, the driver of which had failed to yield 
the right of way to her and had failed to slow down and 
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have the automobile under such control as to avoid striking 
her. The defendants 7 theory was that, as the automobile 
approached, the plaintiff had stopped and was standing in 
a safe position in the street, and that, when the automobile 
was about 10 feet from her, she started moving and walked 
into the side of the automobile. The jury had to find as a 
fact, from the evidence, which version of the occurrence 
was the correct one. Their verdict plainly shows that they 
believed the defendants 7 version of the accident. Under 
that version there was no occasion for excusing the plaintiff 
for her own negligence in walking into the side of the auto¬ 
mobile. Under the plaintiff’s version no question of con¬ 
tributory negligence was presented; and there was no show¬ 
ing of subsequent acts of negligence on the part of the 
defendant driver. . 

In this case, the plaintiff’s Instruction No. 9 would have 
confused the issues, and the Court correctly denied it. 

IV. 

The Alleged Errors Are Not Inconsistent With Substantial 

Justice. 

Counsel for the appellees think they have shown in the 
prior points herein that there is no merit in the contentions 
made by the appellant on this appeal. Upon the contin¬ 
gency, however, that the Court might be of opinion that 
there is some merit in one or more of the three points made 
by the appellant, the appellees present this additional point 
to demonstrate that the judgment appealed from should be 
affirmed in any event. 

Assuming, for the sake of the argument only, that some 
error or irregularity may have occurred during the trial, 
it is apparent from the record as a whole that the plaintiff 
had a fair and full hearing, that the verdict of the jury is 
supported by the weight of the evidence, and that the judg¬ 
ment is a proper and sound determination of the case, en¬ 
tirely consistent with substantial justice. The rule is well 
established that this Court will sustain a correct and proper 
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judgment, regardless of defects, errors, or irregularities 
not inconsistent with substantial justice. Fay v. Doyle, 68 
App. D. C. 199, 95 F. (2d) 110; Campbell v. District of 
Columbia, 64 App. D. C. 375, 378, 78 F. (2d) 725; Capital 
Apartment Corporation v. Vassos, 62 App. D. C. 136, 65 F. 
(2d) 482; District of Columbia v. Chessin, 61 App. D. C. 
260, 264, 61 F. (2d) 523; Rule 61, Federal Rules of Civil 
Procedure; 28 U. S. C. A. 391. 

It has been demonstrated that the action of the trial court 

in striking the testimony of the Witness Cissell did not 

prejudice the plaintiff in any material or substantial sense, 

in that the testimony which this witness was able to give 

did not establish anv additional facts or anv additional 

•/ * 

weight to the essential issue in dispute, and could not rea¬ 
sonably be expected to have persuaded the jury to reach 
a different verdict. 

The appellant’s contentions respecting the denial of her 
requested Instructioiis No. 5 and No. 9 are related solely 
to the Court’s charge to the jury; and they hold little, if 
any, substance in contrast with the fact that the Court’s 
submission of the case to the jury w*as a fair submission of 
the issues and gave the jury free and full opportunity to 
find in favor of the plaintiff if the jury had been persuaded 
by the evidence that the defendant driver was at fault. 

If the trial justice had instructed the jury upon the regu¬ 
lation respecting operation of a motor vehicle as near as 
practicable to the right-hand curb, on a one-way street, 
a fair submission of the question would have required him 
to submit the matter upon the uncontradicted evidence of 
the defendant driver as to his reasons for being on the left- 
hand side of the street, and that evidence would have con¬ 
stituted no violation of the regulation, and no act of negli¬ 
gence. Likewise, if the trial justice had instructed the jury 
upon the last clear chance doctrine, a fair submission of the 
question would have required him to instruct the jury in 
detail upon the essential elements of that doctrine, includ¬ 
ing the necessity of there being some act or acts on the part 
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of the defendant driver in failing to avail himself of ah 
opportunity to avoid striking the plaintiff after she placed 
herself in a position of peril, and there was no evidenc^ 
of any such opportunity. The result would have been a 
very long and complicated charge to the jury, which woulc. 
have been confusing, or, at best, w’ould have been restricted. 
by the evidence to substantially the issues that were subj 
mitted to the jury. 

The trial justice gave the plaintiff a favorable charge* 
He told the jury that she had the right of way in the crossj 
walk, and the right to assume that an approaching automo-j 
bile would yield the right of way to her, and that as to thq 
defendants’ contentions, they should consider whether the| 
defendant driver was negligent in proceeding on the 
assumption that the plaintiff was not going to continue to 
remain stationary, and to consider whether or not an ordi¬ 
narily prudent driver under those circumstances would 
proceed farther. Specifically, the Court authorized the 
jury to find for the defendants only if they should find fromj 
the evidence that the plaintiff was stationary, saw the carl 
coming, and, in spite of that, stepped in front of the auto¬ 
mobile or stepped into it, knowing that the car was not 
going to yield the right of way (App. hereto, p. 56). The 
plaintiff would be deemed guilty of negligence, and barred 
from recovery, upon the existence of those facts, under the 
last clear chance doctrine or any other doctrine. The trial 
justice told the jury that the question was one of common 
sense. Certainly, the appellant should not quarrel with any 
such submission of her case to the jury, who had the sole 
function of finding the facts. 

It must be apparent to the Court that the jury believed 
that the plaintiff stopped in the cross-walk, gave an ap¬ 
pearance of an intention to remain stationary, and then 
stepped forward into the side of the defendants’ automo¬ 
bile, when it was too close upon her for the driver to avoid 
the collision. The weight of the evidence establishes those 
facts. With such facts, the result reasonably to be antici- 
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pated is that the jury would return a verdict in favor of the 
defendants. The appellees would have had strong grounds 
for urging the Court to set aside any other verdict. 

The verdict and judgment in this case is a fair and just 
result, entirely consistent with substantial justice. 

CONCLUSION. 

In conclusion, it is respectfully submitted that the trial 
court did not err in striking the testimony of the Witness 
Cissel, or in denying the plaintiff’s requested Instructions 
No. 5 and No. 9; that the appellant was not prejudiced in 
any substantial sense by the rulings of the Court which she 
complains of on this appeal; and that the judgment is en¬ 
tirely consistent with substantial justice. 

Accordingly, the judgment of the lower court should be 
affirmed. 


Respectfully submitted, 

Albert F. Beasley, 

Eugene X. Murphy, 
Investment Building, 
Washington, D. C., 
Attorneys for Appellees. 


Brashears, Beall & Beasley, 
Investment Building, 
Washington, D. C., 

Of Counsel. 
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INTRODUCTORY STATEMENT. 


This appendix contains all portions of the record deemed 
to be pertinent upon this appeal. In part, the appendix 
duplicates that which is included in the appendix to appel¬ 
lant's brief, and such duplications have been included for 
these reasons: 

i 

1. The appendix to appellant’s brief omits not only por¬ 
tions of the record apparently deemed immaterial to the 
questions presented on appeal, but portions of the testi¬ 
mony actually included as being material parts of the rec¬ 
ord. That is, portions of the questions and answers 
included in the appendix are omitted, apparently with a 
notion that what is included constitutes all that is signifi¬ 
cant. Unfortunately, counsel for the appellees do not en¬ 
tirely agree with appellant’s counsel that the included 
portions of certain questions and answers are all that is 
required. An attempt to set up any of the omitted portions 
of such questions and answers disclosed that they were 
meaningless when standing alone. Thus, the only way in 
which the complete answer could be effectively presented, 
was by printing the entire question and answer, in each 
such instance, without regard to the portions that duplicate 
the matter contained in appellant’s appendix. 

2. Some portions of the record were set forth in full in 
the appendix to the appellants brief; but that brief was 
filed in typewritten form, and carbon copies are not con¬ 
sistently clear, so that these portions are included for the 
purpose of having a complete appendix in orderly and 
easily readable form for the convenience of the Court and 
counsel. 
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United States Court of Appeals 

District of Columbia. 


No. 8427. 


A. MARGUERITTE SCHEAR, Appellant, 

v. 

ANTHONY LUDWIG AND KENNETH B. LUDWIG, 

a Minor, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLEES. 


5 Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action for damages growing out of personal 
injuries sustained by plaintiff. The plaintiff claims that 
she was crossing East Capitol Street on the east side of 12th 
Street, N. E., within the crosswalk and had reached that 


2 


part of the crosswalk which leads into the safety zone for 
prospective passengers on street cars when she was struck 
by the automobile belonging to the defendant Anthony 
Ludwig, driven by Kenneth B. Ludwig. She claims that the 
defendant-driver of the car was negligent in failing to yield 
to her the right-of-way in the crosswalk or safety zone and 
in failing to maintain a proper lookout, and in violation of 
certain traffic and motor vehicle regulations of the District 
of Columbia; namely, sub-section (a) of Sec. 5 of Art. 3, 
and Sec. 22 of Art. 6, 

The defendants admit that the plaintiff and the auto¬ 
mobile were in collision; that the automobile in question 
was owned by Anthony Ludwig and driven by Kenneth 
Ludwig, with Anthony Ludwig’s consent; they deny that 
plaintiff was in the safety zone at the time of the collision 
but claim that she stepped forward out of the safety zone 
into that part of the street occupied by the street railway 
tracks, and stepped into the right side of the automobile. 
Defendants deny they were negligent in the respects claimed 
by plaintiff and claim, furthermore, that if they were negli¬ 
gent in any respect that the plaintiff was guilty of contribu¬ 
tory negligence 

STIPULATIONS: The aforesaid Traffic and Motor Ve¬ 
hicle Regulations may be received in evidence without cer¬ 
tification. The physician’s bill is included in the deposition 
of the physician who is now out of the jurisdiction. The 
Hospital bill is in dispute and cannot be stipulated at this 
trial. 

October 6, 1942. 

DAVID A. PINE, 
Pre-Trial Justice. 

Attorneys: 

THOMAS M. BAKER, 

Plaintiff. 

A. F. BEASLEY, 

E. X. MURPHY, 

Defendants. 

• ••••••••• 
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n. 

Excerpts from Transcript of Testimony. 


13 A. Margueritte Schear, the plaintiff herein was 
called as a witness for and in her own behalf: 


Direct Examination 

i I 

Q. Mrs. Schear, what is your full name? A. A. Mar¬ 
gueritte Schear. 

Q. How old are you, Mrs. Schear? A. Seventy. 

Q. Do you follow a vocation for a livelihood at the pres¬ 
ent time? A. No. 

Q. What was vour former vocation? A. Nursing. 


14 Q. What, if anything, occurred to you about th4 
3rd day of July, 1940, if you remember A. I was 
knocked down by an automobile. 

Q. On what street were you walking? A. Twelfth Street' 
Q. On which side of the street were you, on the east oif 
the west side? A. I was on the east side, going home. 

Q. Where did you live at that time ? A. 236 12th Street, 
Mr. Beasley: May I inquire, Mr. Baker, if she means 
Northeast or Southeast? 

The Witness: Southeast. 


By Mr. Baker: 

Q. You live at— A. Southeast. 

Q. What were you doing on the morning in question, or 
the day in question? A. Well, I had been down to the bank 
on some business and I was returning home. 

Q. Where was the bank? A. Eight and H Streets, 
Northeast. 

15 Q. You were returnig home from the east side, 
walking down the east side of 12th Street? A. Yes, 
sir. 
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Q. Did there come a time when yon reached East Capitol 
Street on yonr way down? A. Yes, sir. 

Q. Now, please tell the Court and jury in your own way 
just what occurred to you there. A. Well, when I got to 
12th and Lincoln Park I looked like this (indicating) and 
that (indicating) from force of habit. 

I know it was a one-way street but I looked this way (in¬ 
dicating) and that (indicating), and there was no cars in 
the block. 

Q. No automobiles? A. No, sir; and I knew I had plenty 
of time to cross the street, and I proceeded, before I struck 
the other side I was struck with a car. 

By Mr. Beasley: 

Q. You were what, Mrs. Schear? A. Before I reached 
the opposite side, I was struck with a car, with the right 
fender. 

By Mr. Baker: 

Q. Will you step down here just a minute, please? 

This is a chart or map of the locality which you just de¬ 
scribed (indicating). 

This is 12th Street, going south towards Lincoln Park. 
There is Lincoln Park (indicating). 

This is the curb line (indicating)—you said you 
16 were on the east side of the street? A. Yes. 

Q. And you were going south? A. Yes. 

Q. Now, along here (indicating) there are street car 
tracks? A. Yes. 

Q. Now, just tell us how far you got along before the 
accident occurred. 

Mr. Beasley: Maybe it would be helpful if she under¬ 
stood that the shaded areas are the sidewalks. 

By Mr. Baker: 

Q. These are the sidewalks (indicating), and these are 
the street-car tracks (indicating). A. It should be turned 
this way (indicating). 


5 


Mr. Baker: We cannot alter that. 

You were coming south, on this side (indicating)? A. 
This side? 

Q. This is East Capitol Street (indicating), and you were 
going on this street (indicating). A. Yes, sir. 

Q. Where were you with relation to the street car tracks 
at the time that you were struck? A. I was just walking 
here (indicating). 

Q. Was that part of the street? Did you go straight 
across or did you deviate? A. I went straight across. 

Q. As I understand it, as you were crossing the street car 
tracks— A. (Interposing) Yes. 

17 (continuing)—that the automobile came? Where 

was the automobile? A. It came from the west be¬ 
cause I was going south. 

Q. The automobile was going west? A. Yes, and I was 
going south. 

Q. Was it anywhere near the street car tracks? A. I was 
walking looking, looking down, and when I was walking 
across the street car track I was struck. 

Q. Where did you see the automobile? A. I didn’t see 
it until after it hit me. 

It turned in from—he was turning in from 13th Street. 

Q. To enter East Capitol Street? A. Yes, sir. 

Q. Going west, was it ? A. West, east; excuse me. 

Q. And the automobile was then going along East Capi¬ 
tol Street? A. Yes, sir. 

Q. And you were crossing here (indicating)? A. Yes, 
sir. 

Q. And it struck you? A. Yes, sir. 

Q. Can you show on this map, or can you point out to me 
the spot on the map, where you think you were or where 
you recollect having been at the time that he struck you? 

The Court: I think you better point it out. 

By Mr. Baker: 

Q. Point out about where it was. A. I think it was just 
about this way (indicating), going south. 
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18 Mr. Beasley: May we designate that with a, num¬ 
ber on the map? 

Where her finger is; is that correct? 

The Witness: Yes. 

Mr. Beasley: May I put a cross-mark with the figure 1 
beside that point, if your Honor please? 

The Court: Yes. 

The Witness: That is as near as I can remember. 

By Mr. Baker: 

1 Q. Now, when you were struck, what happened to you? 
What did the force of the impact do? Did it throw you? 
A. It threw me around this way (indicating), back on the 
street and my back. 

Q. Were you thrown down on your back or into a sitting 
position? A. I was thrown on the back here (indicating), 
Mr. Baker, and I tried to sit up. 

Q. About what time of day was it? A. It was somewhere 
in the neighborhood of half past ten or around in that 
neighborhood. I had no watch. It was somewhere in that 
neighborhood, between, well, we will say, ten and half past 
eleven. 

Q. What, if anything, occurred to you following the acci¬ 
dent? A. I tried to sit up. I wanted to see if I could sit 
up and I finally succeeded in sitting up. 

Q. Did anyone come to your assistance? A. Well, 

19 I can’t remember the first, not, you know, plain. It 
is something like an hallucination, but I do remember 

one lady coming and help me on a seat, and then I was out. 

Q. Do you know who the lady was? A. Well, she told me 
after that her name was Mr. Rose. 

Q. Did you see Mrs. Rose after the accident at all? A. 
Not until I came out of the hospital. 

Q. Did you see her in the hospital? A. Not that I re¬ 
member, Mr. Baker. 

• ••••••••• 
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22 Cross-examination 

By Mr. Beasley: 

• ••••••••• 

24 Q. Do I understand your testimony is today that 
prior to this accident you had been in very good 

health. A. Yes. 

Q. You always enjoyed good health? A. Yes, sir. 

Mr. Baker: She didn’t say 11 always.” 

By Mr. Beasley: 

Q. I understood her to say she had always enjoyed it A. 
I was never bed-ridden, or anything like that. I had never 
had a headache or backache. 

Q. Have you ever had this nervous complaint be- 

25 fore? A. No. 

Q. Were you ever in an automobile accident before? 

A. Yes. 

Mr. Baker: I object, unless he can connect it. 

The Court: I cannot tell yet. 

Mr. Baker: Ask him how long ago. 

By Mr. Beasley: 

Q. As a matter of fact, you were in an automobile acci¬ 
dent in 1930, the. 1st of January, 1930, while you were rid¬ 
ing in a car with a Mr. Schoenthal? A. Yes, he collided with 
a street car—no, the street car collided with me. 

The Court: The question is whether she was injured. 
That has nothing to do with it. 

Mr. Beasley: I was trying to identify that. 

By Mr. Beasley: 

Q. As a result of that accident, didn’t you claim to have 
an injury, including an injury to your nervous system, and 
that you were so upset you could not sleep and had a throb¬ 
bing in the head, and things of that kind? A. No, sir; no. 
Q. I beg your pardon? A. No, sir. 
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Q. Is there any one thing in my question that yon take 
issue with or do you deny it in its entirety? 

The Court: You better separate the question. 

By Mr. Beasley 

Q. In answer to my prior question, Mrs. Schear, did you 
mean to deny that you claimed injury to your nervous sys¬ 
tem at all, or in any way, I should say? A. Just wrhat 

26 do you mean? 

Q. You do not understand the question? A. No. 
Q. After this accident in 1930, do I understand that you 
didn’t claim any injury to your nervous system? A. Well, 
I don’t think you would call it injuries to my nervous sys¬ 
tem, but it was a bump. 

Q. What is that last word? A. It was a bump. 

Q. Let me put it this way: 

You did make a claim against the transit company, didn’t 
you? A. Yes. 

Mr. Baker: I object. We are going into that case. 

The Court: I overrule the objection. 

By Mr. Beasley: 

Q. Wasn’t a part of your claim for injury to your 
nervous system, even the major part of it ? A. I think the 
most of it was to my car or the car I was in. 

Q. That belonged to Mr. Schoenhal? A. Yes. I didn’t 
mean to say “my” but I was riding in the car. That is why 
I said that, see? I didn’t mean my own. 

Q. Let me ask you about the facts of the accident, Mrs. 
Schear. I want to ask you a few questions, and perhaps 
you can answer them better down here at the blackboard. 
Now, Mrs. Schear, as I understand, you had come down 
the east side of 12th Street to this comer, which will 

27 be the northeast comer of the intersection, north 
being the top of the plat; is that correct? A. Yes. 

Q. Now, did I also understand you to say that as you 
stepped off the curb you looked in both directions? A. No, 
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I didn’t say I stepped off. I said I stopped at the corner j 
and looked this way and that way from force of habit. 

Q. Could you fix where you were when you looked in both 
directions ? A. I must have been pretty near the curb some 
place. 

Mr. Beasley: Can I mark a No. 2 there beside it? 

The Court: Yes. 

Mr. Beasley: I put a No. 2 beside that, if your Honor 
please. 

By Mr. Beasley? 

Q. You say you saw no traffic at that time except, I be¬ 
lieve, you later said there was a car down at 13th Street, 
which would be beyond the extension of this plat to the east 
of you. Is that correct, Mrs. Schear? A. I had taken about 
three or four steps this way (indicating), and this car was 
turning in the street, and I was— 

Q. (Interposing) You were three or four steps out in the 
street? A. Yes, and I knew I had plenty of time to get 
across. 

Q. Could you give us an idea how long a step you took? 
A. Do you want me to show you? I don’t know whether I 
can show you now. 

(The witness indicated.) 

28 Q. "Would you say it was a three-foot stride? 

Mr. Baker: I don’t know. I think it would be a 
two-foot stride. 

Mr. Beasley: I just want to fix it approximately. Would 
it be about tw’o'and a half feet? 

Mr. Baker: I suppose so. 

Mr. Beasley: I want to get that fixed. 

By Mr. Beasley: 

Q. Mrs. Schear, will you put a mark in the street about 
where you were? 

Take this pencil, if you will. A. I don’t think I can do 
that. 
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Q. You can’t tell us any better, other than that you took 
three or four steps? A. No, sir. 

Q. And walked directly south from the north curb of 
East Capitol Street? A. Yes, sir. 

Q. And at that time you looked both to your left and to 
your right? A. Yes. 

Q. The only vehicle you saw then— 

The Court (interposing): We have gone over that. 

By Mr. Beasley: 

Q. Could you describe the vehicle that you saw at 13th 
Street? A. Then I could not; just as a car. 

Q. You just saw a car? A. Just a car. 

29 Q. Now, then, you continued on across the street, 
as I understand your story? A. I sure did. 

Q. Where were you when you next looked? A. On the 
ground. 

Q. At that time you had gotten— A. (interposing) I 
was crossing the street car tracks. 

Q. Crossing the street car tracks? A. Yes. 

Q. Did you see the automobile that you were in collision 
with at anv moment before vou were struck? A. Not until 

•> m 

it hit me, no. 

Mr. Baker: She testified she saw it coming around the 
corner. 

Mr. Beasley: She said she saw a car. 

By Mr. Beasley: 

Q. Now, you were immediately thrown to the pavement 
from the impact and then were able to sit up? Is that 
correct? A. I don’t know how long I was there, Mr. Beas¬ 
ley. I could not tell you that because I must have been 
knocked out because when I tried to raise up and I got one 
foot up I saw my shoe heel was gone. 

Q. You say you must have been knocked out because you 
found your shoe— A. (interposing) When I started to 
raise up there was no shoe heel there, and I got the foot up 
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a little way and sat up on my hands, and it seemed dark 
to me. 

Q. At least one lady and one man, and possibly another 
lady, came up to you in the street there and assisted 

30 you, didn’t they? A. I don’t know how many but I 
do know that the lady came to me and she says: 

“Let me help you up,” and I said: “Leave me alone a little 
bit,” and then after, when I could get myself together, I 
tried to see how bad I am hurt. 

Q. Wasn’t there a suggestion made by Mr. Ludwig, that 
is Anthony Ludwig, you immediately be taken to the hos¬ 
pital? A. Some boy came up and asked me, to take me to 
the hospital, and I said, “No.” 

Q. Was it the young Mr. Ludwig? A. I don’t think I 
could say. Anyway I said “No; please leave me alone; I 
want to see how bad I am hurt.” That is what I think I 
remember. 

As much as I know now, I said, “Leave me alone; I want 
to see how bad I am hurt and see if I can get up.” 

I wanted to get up and I found out that I could not. 

Q. You were then assisted by one or two people and 
walked across to a bench in the park? Did you not sit on 
the bench for a while? A. I got over there but I can’t tell 
you whether I walked over, but I was over there. 

Q. By that time the police officer had come up and he 
urged you to go to the hospital? A. He helped me up from 
the street. 

Q. Are you sure of that? A. If I don’t have an hallucina¬ 
tion, that is what I remember. 

Q. That is your impression? A. That the police officer 
helped me. 

Q. You don’t think Mr. Reeves, the elderly gentle- 

31 man who came out of the park, was the one that 
helped you up? A. No. 

Q. Did you see the car at any time after it struck you? 
A. Yes. 

Q. Where was it then? A. I passed it when they were 
taking me in the park. 
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Q. You walked around the car to get in the park? A. 

1 Not that I remember; I walked by it. 

Q. Where was the car then, Mrs. Schear? A. Well, if I 
was in the street, it had to be over in the park, or between 
me and the park. 

Q. It was between you and the park? A. It must have 
been because I was out in the street. 

Q. Did you take a good look at it then? A. Well, I 
1 turned my head like that (indicating); that is all. 

Q. Can you tell us what kind of car it was or describe it? 
A. Just a dark car; that is all I can remember. But I do 
know that the right front fender that hit me was the front 
of the car, because it was going that way. He was going 
west and I was going south. 

Q. Is that your reason for saying it was the right front 
1 fender, Mrs. Schear? A. It had to be. 

Q. I am trying to get at your reason for insisting that it 
1 was a fact. A. Yes; I know it was. 

Q. Not because you saw it that you conclude that? A. 
That is the one. It hit me like that (indicating). 

32 Q. Tell us what you saw when the collision took 
place. A. That is hard to tell. 

Q. Prior to that you told us a certain part of the car 
struck you. What do you base that on? A. Only what I 
seen. When I turned around that way (indicating) it 
1 turned me around that wav. I had to see. 

I • 

Q. Would it strike your arm if you were struck by the 
front bumper? A. I don’t know what struck my arm. It 
passed too quick. 

• ••••••••• 

Deposition of Mrs. Rhua Rose, read in evidence on behalf 
of the plaintiff: 

«••••••••• 

186 Direct Examination 

Q. Mrs. Rose, how old are you? A. I am 54. 


Q. Yon are married? A. Yes. 

Q. By occupation you are a housewife; is that right? Aj. 
Yes. 

Q. You reside here at 439 Fifth Street, Northeast? Ai 
Yes. 

Q. How long have you lived here, Mrs. Rose? A. It wilj 
be two years the last of January. I think it was the lasti 
I know it was the last of January, around close to the lstj 
of February. We will make it the last of January. I don’t 
know just whether it was the last of January or the 1st of 
February. I know it was the last of January, anyway. 

Q. Where did you reside prior to coming here? A. I 
lived at 112 Twelfth Street, Northeast; just not quite a 
square from Lincoln Park. 

Q. Is that on the east or the west side of Twelfth 

187 Street? A. It is straight down. I don’t know 
whether it is east or west. It is straight down that 

way (indicating) from my house. 

Q. Is this house on the east side or the west side? A. 
This is the west side, isn’t it? 

Q. This is the east side. A. I don’t think I am very much 
acquainted with that. 

Q. Was the house that you lived in on Twelfth Street on 
the same side of the street that this house is on on this 
street? A. Yes. On the same side. 

Q. How long had you been living in that house? A. I 
lived there, I guess, about two years. Close on to two years. 

Q. Were you residing there on or about July 3rd, 1940? 
A. Yes. 

Q. Mrs. Rose, are you acquainted with the defendants in 
this case? A. No. 

Q. Have you ever seen them? A. He was up here to see 
me. 

Q. Which one? A. The father. 

Q. Was the son with him or was he alone? A. Yes. 

188 Q- Both of them? A. No. Just his father came 
to my house. He came here and he asked me if I 
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had seen what happened, and I told him just what I knew 
about it; and he didn’t seem to think that I knew what I 
was talking about. That w^as all. 

Q. Did you ever see the son? A. I saw the son on Sun¬ 
day after he had hit Mrs. Schear, after he had struck her. 
That is the first and only time that I saw him. 

Q. Do you know Mrs. Schear? A. No, I didn’t at the 
time. Only after she got hit. That is how I got acquainted 
with her. 

Q. You say she was struck. What was she struck by? 
A. By an automobile. 

Q. Where was she? A. She was going out on the other 
side of the street. 

Q. What street? A. Twelfth Street. Going out toward 
the park. And when she got to the corner, she stopped, and 
she looked down the street and she looked up the street; 
and as she went across, just as she got to the car track, just 
within an ace of stepping up on the curb, this car came, and 
bang, like that (clapping hands), hit her. 

Q. When was this? A. Honestly, I don’t know 
189 just exactly the date that it was on. I know it was 
just before noon on a Sunday. I didn’t keep the date 
in mind. 

Q. Was it on a Sunday? A. I think it was on a Sunday. 
Yes. 

Q. In what month was it? A. I tell you, I don’t even 
know the exact month that it was. I never put that down, 
and I never kept it that much in mind. I couldn’t tell you 
the date. 

Q. In what year was it? A. I think it was in 1930. 1940; 
that is right. That was the year, 1940, because I moved 
here in January, the last of January or the first of 
February. 

Q. Was it in the summer or winter or fall? A. It was 
along in the latter part of the summer. 

Q. About what time of the day was it? A. It was just 
past noon. That is when it was, because my son was out 
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working on the car that morning. He had come out of the 
house and he was working on the car. 

Q. Yonr son? A. My son-in-law. 

And I went out there, and when I went out—there are 
hedges around the yard—I walked out beyond the hedges, 
and I seen her going down the street on that side. 

Q. On the same side as you? A. On the other side. I 
was on this side, the right side to the way she was 

190 going. She was on the other side to the way I was! 
going. I lived on the right-hand side of her. 

Q. What did you observe ? A. I just seen her walking up 
the street, and she stopped at the corner. There was no 
reason why— 

Q. Just a minute. She stopped at the corner? A. She 
certainly did. She stood on the comer for a second. 

Q. And then did she proceed on across the street? A. 
Then she went on across. And as she did, this car came 
around the park up the car track— 

Q. Where did you first see the car? A. I seen the car 
when it came up and hit her. 

Q. You saw the car before it struck her, didn’t you? 
Mr. Beasley: I object to the leading question. 

A. Yes, as it was coming up to her. 

Mr. Baker: I withdraw that question. 

The Witness: I saw the car when it hit her. 

By Mr. Baker: 

Q. I inquired if you saw the car before it hit her. A. I 
saw the car when it got up to her and hit her. 

Q. That was the first time you saw it? A. First time I 
saw it, yes, just when it hii her. 

Q. What was the apparent speed of the car, if you know? 
A. I couldn’t tell you that either, because I don’t 

191 know anything about cars. I don’t know anything 
about the mileage of cars or anything like that. 

Q. Was it apparently going fast or slow? 

Mr. Beasley: I object to that, if she does not know as a 
matter of time whether it was slow or fast. 
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A. I don’t know. I wouldn’t want to tell you something 
that I didn’t know, because I know nothing about cars at 
all. I know nothing about the speed. I don’t know how 
many miles they are supposed to go, or anything like that. 
So I wouldn’t want to tell you that I did when I don’t. I 
am just telling you what I seen. 

By Mr. Baker: 

Q. Is there a safety zone near the car tracks in that 
vicinity? A. Yes, there is. 

Q. Can you tell where that safety zone is with reference 
to the car tracks? A. Well, as well as I can tell you, just 
about—You cross here going across (indicating). It comes 
up along here like that (indicating). It is not going right 
straight across. It comes up on the other side of the car 
tracks, on the right-hand side of the car tracks. That was 
not on this side. The car track is here (indicating). The 
safety zone comes up here (indicating). 

Mr. Beasley: The witness indicates a parallel 
192 direction with her hands. A. '(continued) And the 
car track sets, I would say, just about as far as from 
that table to this couch that you are sitting on. All she 
would have to do would be to step from that car track on 
the curb, that I could see. 

By Mr. Beasley: 

Q. About that far from what? A. From the curb to the 
car track. It might be just a little bit closer to the curb 
than that. I wouldn’t say definitely. But I know it sets 
right there. All she had to do—It hit her in the car track. 

Mr. Beasley: Mr. Baker, would you agree that the near 
edge of the table is about 4 feet from the near edge of the 
couch? 

Mr. Baker: I think so. But which car track do you think 
that she has reference to? 

Mr. Beasley: I don’t know. I was just trying to make 
it intelligible. 
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By Mr. Baker: 

Q. Which car track was that ? There are two car tracks 
there, are there not? A. No. There is only one coming 
along. It is a one-way street. 

Q. There are two rails, are there not, running parallel? 
A. Yes. 

193 Q. The streetcar runs on rails? A. Yes. The 
streetcar runs on rails. 

Q. Which rail of the car track did you have reference to 
when you described the distance? A. The one next to the 
curb. 

Q. Was she wralking or was she standing still at the time 
that she was struck? A. She was walking. 

Q. Had she stopped and hesitated in any way? A. Not 
a bit; only as she was, when she was getting ready to go 
across the street. She stopped for a second. 

Q. When you first saw her? A. When I first saw her, 
yes. She made no more stops than that. 

Q. So she did not stop from the time she left the north 
curb— A. No. 

Q. —until the time that she was struck by the automo¬ 
bile? A. That is the only time she stopped. She was walk¬ 
ing straight across. 

Q. Did Mrs. Schear continue or not in that straight line 
from the first place where you saw her step on the pave¬ 
ment of the street until she wras struck by the car ? A. She 
walked straight across. You mean going across? 

Q. Yes. A. She walked straight across. 

194 Q. Did she go into the safety zone? A. No. There 
was no— The safety zone comes up on the other 

side of the car track. That is, it sets off to that corner a 
little bit. She wasn’t in the safety zone. There was no 
safety zone extended out that far. 

Q. What part of this car struck her, if you know? A. 
Well, the front. It wras on the left side of the car that hit 
her. 
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Q. The left or right? A. On the left. It would be the 
left. You see, she was going across, and the car was on this 
side. That is the side that struck her. The left side of the 
car hit her. 

By Mr. Beasley: 

Q. Did you say the front also ? I heard you say the left. 
A. Yes. The left and the front. The left of the front part. 
It was on the left side. I got twisted up. On the left-hand 
side. 

By Mr. Baker: 

Q. Then what did the operator of the car do after or 
about the time that she was struck? A. He stopped the car 
and got out. 

Q. What was the position of the car when he got out? 
A. I didn’t notice that. 

Q. Did you notice whether the car was up on the 
195 curb or any part of it or up on the sidewalk? A. No. 

It wasn’t on the curb. 

Q. WTiat did you do following this accident? A. After 
the car had hit her, she kind of set up, like, you know; and 
I seen she was going over, and I went to her and tried to get 
her up myself. But I couldn’t get her up. 

There was a man that was coming through the park, and 
he helped me up with her, and we carried her over in the 
park and set her on a bench. 

And then No. 9 came. And when No. 9 came, she asked 
me would I go to the hospital with her, and I told her 
“Yes.” 

So when she got to the hospital, she went inside, and I 
stayed there until after they had made an examination. 
They didn’t make a thorough examination. They couldn’t 
have. She wished to be taken up to bed, and I came on home. 

Q. Did you visit her from time to time? A. Yes. I went 
up a couple of times to see her. 

Q. This was the first occasion that you had seen her, was 
it not? A. Yes. I never seen her before that, and never 
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seen her any more after she left the hospital. In fact, I 
didn’t know that she had left the hospital until the other 
day, when she came around here with you. 

Q. Where was she sitting up in the street with reference 
to the car! A. Just where the car hit her. Right 

196 there. She was kind of knocked over. She couldn’t 
get up straight. She sat there. Naturally, the other 

cars was coming around, don’t you see. That is how I came 
to go over to help her up. But then this man came through 
the park and he got there about the same time I did. I 
didn’t know who he was. He helped me up with her, and 
we took her over to the park. She couldn’t walk. 

Q. Did the operator of the car come over to her? A. 
Yes. He was over there. 

Q. Did he offer to help her in any way? A. Yes. He 
asked if he could take her to the hospital. And then they 
had called No. 9— 

Q. Just answer the question, please. He offered to take 
her to the hospital? A. Yes. He offered to take her to the 
hospital. 

Q. What did she say to that? 

Mr. Beasley: I object to the questions as irrelevant. 

A. She didn’t say much of anything. She was delirious. 
She couldn’t say anything. 

Mr. Beasley: I move that that be stricken. 

Mr. Baker: I consent to its going out. 

By Mr. Baker: 

Q. But she didn’t go to the hospital with him, did she? 
A. No. She didn’t go with him. 

Q. Did you ever see her in any other automobile 

197 accident at any time? A. No. That is the first time 
I even seen the woman. 

Mr. Baker: I think that is all. 

Cross-Examination 

• ••••••••• 
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202 Q. Did you go all the way out of the yard? A. I 
certainly did. I got clear out of the yard. That is 

how I came to see the accident, because from where I was 
at, if I had stayed there, I would not have been able to have 
seen it at all. Even in my basement. I couldn’t have 

203 seen it from the yard. It has hedges, you know. 
They are right tall there, and you have to go outside 

them. I was outside of the yard. 

Q. You were on the public sidewalk, then? A. Yes. 

Q. Just outside the entrance to your house ? A. Yes. To 
the yard. 

Q. How far would you say that is from the corner of this 
house? A. It is no more than half a block. Just about. I 
wouldn’t want to say how far it would make, but I will say 
that it is just half a block. 

• ••••••••• 

207 Q. Now, when you first came out and reached the 
point of the sidevralk in front of your house, I believe 
you said that Mrs. Schear just about at that time reached 
the corner of Twelfth Street and the north half of East 
Capitol Street before she started across East Capitol 
Street. Is that correct? A. Yes; I seen her just before 
she got to the corner. 

Q. How far from the comer was she? A. Oh, I don’t 
know. It wasn’t very far from it. 

Q. Was there anything unusual about her appearance or 
her actions at that time? A. No. Not a thing. 

Q. Did you continue to look at her? A. Yes. I noticed 
her wiien she got to the corner and she went on across. I 
wouldn’t say I was really taking notice of her particularly. 
I was looking down that way and seen her. 

Q. Did you see anything else happening down at the cor¬ 
ner at that time? A. No. Nothing at all. The street was 
clear. 

Q. Nothing to excite your curiosity or interest down 
there? A. No. I just happened to look across, the same 
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as you would look at somebody going along the street or 
looking towards them. 

Q. I don’t believe I understood you to say how far 

208 she was from the corner when you first saw her. A. 
She wasn’t very far from the comer when I first 

taken notice of her. 

Q. Would you say— A. About middle way. Just about 
half a block from my house down there. She was, about, 
well, the middle way, I would say. 

Q. About half way? A. Not quite half. 

Q. Would 50 feet be a fair statement? A. Oh, I guess so, 
so far as I know anything about it. I wouldn’t want to say 
how far it was. I couldn’t say. I know that she wasn’t far 
from the comer. Say about half way, because it is about 
half a block from where I lived to the comer, and she was 
near the corner. So it was not quite half way. 

Q. And you continued on watching her as she walked on 
down to the corner? A. I watched her when she got to the 
corner and she stopped, and I don’t know why I looked at 
her, but I seen her crossing to go across to the park. 

Q. Where was she then? A. She was then at the comer. 

Q. Did you see her walk out in the street ? A. I saw her 
when she stepped off the curb to walk across the street and 
this car hit her. 

209 Q. Don’t move quite so fast. You saw her step off 
the curb. Did you keep your eyes on her then con¬ 
stantly? A. Well, I can’t say that I particularly kepi my 
eye on her; but when I looked up the street again, this car 
had hit her. 

Q. Don’t get ahead of me quite that fast. I want to get 
that one point. You saw her step off? A. Yes. 

Q. Did you look at her constantly when she stepped off? 
A. Yes. She walked straight on across. I seen her when 
she walked on across. 

Q. You didn’t look at anything else or take your eyes off 

of her at all, then; that is, from the time- A. I didn’t 

have time. 




22 


Q. Was she running? A. No. She wasn’t running. But 
from the time that she stepped off the curb and across I 
think it is a little ways. 

Q. East Capitol Street there is a fairly wide street, isn’t 
it? A. On the right-hand side coming up. 

Q. And these car tracks are over on the opposite side or 
the south side of the street, aren’t they? A. Yes. 

Q. From the curb where she stepped off it would be all 
of 30 or 35 feet to the car tracks, wouldn’t it? A. 
210 Well, it would be over all the length, about the length 
from here out to the yard. It is a good distance from 
the curb across to the car track. 

Mr. Beasley: Would 30 feet be a fair statement, Mr. 
Baker? 

Mr. Baker: I would say that that is the ordinary width 
of a street. 

• ••••••••• 

45 Edna May Cissel, was called as a witness for and 
in behalf of the plaintiff: 

Direct Examination 

*••••••••• 

46 Q. Did you witness an accident on or about the 
3rd day of July, 1940, in the intersection of 12th 

Street, Northeast, and East Capitol Street? A. Well, I 
was on the north side. 

47 Q. Did you see an accident there? A. Yes, sir—no, 
I didn’t. 

Well, now, listen; I misunderstood you. I didn’t see the 
accident but I was there at the time. 

*••••••••• 

50 Q. Did you see Mrs. Schear before she was struck? 
A. I didn’t see her until she was almost across the 

street. 

Q. Was she walking across when you saw her? A. She 
was half way across the street when I saw her. 
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Q. Did she stop or hesitate? A. I could not tell yon that. 

Q. Did you observe her stop or hesitate? A. I didn’t. 
I saw the machine coming down in the tracks and I turned 
my head around. 

By Mr. Beasley: 

Q. What did you say? A. I just turned around. I was 
standing thisaway, and I turned around. 

By Mr. Baker: 

Q. Did you see the automobile before she was struck? 
A. I seen an automobile coming down the middle of the 
tracks. 

Q. Down the tracks ? A. Yes. 

Q. Tennessee Avenue is here (indicating). Coming 
down here somewhere? A. This is Tennessee Avenue in 
here (indicating)? 

Q. With reference to Tennessee Avenue would you say 
when you first saw the car? A. I think it was over between 
Tennessee—or right in the center (indicating). Here is the 
first of the safety zone. It was near here as far as I can 
recollect. 

Q. It was approaching the safety zone? A. Yes. 
51 Q. Coming towards you? A. Yes. 

Q. And Mrs. Schear was walking across the street? 
A. She was half way across the street. 

Q. Did you see her after that and before the time of im¬ 
pact? Did you continually look at her when she came 
across? A. No, not until after the accident. 

Q. Where was she when she was struck? A. I just can’t 
tell you because I don’t remember that. 

Q. With reference to the street car track. A. I don’t 
think it happened in the tracks. It was just a little to the 
side of the street car. It wasn’t directly on the tracks, as 
far as I can remember it. 

Q. The automobile wasn’t directly on the tracks, you 
say? A. The automobile was coming directly down the 
middle, right on the track, on the car tracks. 
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Q. She was coming across the street? A. Yes, sir. 

Q. Did there come a time—tell us what was your impres¬ 
sion as you saw the automob ; le approaching? A. My im¬ 
pression was it was going to J lit her, and I turned my head 
away. 

Q. That is why you didn’t see the accident? A. I didn’t 
see the accident. 

Q. That is why you didn : t see the accident? A. Yes. 

Q. Following this accidei/t, you observed her when you 
turned your head back again? A. turned around; sure. 
Q. Where was she then ? A. She was right on the 

52 street. 

Q. Was she lying down or sitting up? A. Lying 
down, as far as I can remembor. 

Q. Did you go over to see her? A. Yes, sir. 

Q. Tell us what, if anything, transpired. A. I just went 
there, and she said “Don’t touch me.” 

By that time the street car came along, and I got on the 
street car. That is all I know of it. 

Q. Did the police arrive there? A. I didn’t see any 
policemen. I could not tell you. 

Q. You were on your way to work? A. Yes, sir. 

Q. About what time of day was it? A. I would leave 
home at ten minutes of ten, around quarter of ten. 

Q. Following the accident when, if you did see Mrs. 
Schear, was it that you saw her? When was the next time 
after the accident? A. The next time I could not tell you 
when it was. 

It has been over a year that I know of because I had my 
little dog out—it was around about ten minutes of ten— 
and this lady, Mrs. Schear, was coming down the street, 
and she stopped and talked with me, and she started telling 
me about the accident, that she had been in the hospital. 

Well, of course, I thought that it was the same one that 
I had seen—not seen, but being right there. 

And all I know—I could not tell you another thing. 

53 Q. As far as you know, she is the one struck? A. 
I can’t identify her as being the one I saw on the 

street. 
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Mr. Beasley: I wish to move to strike out the testimony 
of this witness inasmuch as she cannot identify the plaintiff. 
The Court: I overrule the motion. 

• ••••••••• 

Cross Examination 

• ••••••••• 

Q. Miss Cissel, can you fix the date on which you were 
standing as you have indicated on the north side of Lincoln 
Park? A. Just as I said before. Where I was standing? 
You mean just where I was? 

Q. Can you fix the date? A. No, sir. I could not tell 
you; I don’t know. 

54 Q. Other than being specific as to a particular 
date, could you fix the time? A. No, I could not, be¬ 
cause I never savr anv more of it afterwards. 

The Court: I cannot hear what you say. 

The Witness: I never saw any more about it until this 
was coming up, and look how long that has been. 

By Mr. Beasley: 

Q. Could you be certain in what month it was that you 
were standing up here ? A. No, sir. I could not tell you the 
month or the day. 

Q. Did I understand you correctly that from what you 
saw that day you would be unable to identify Mrs. Schear 
as the person? A. Why certainly. I only seen her that 
dav Ivins: on the street, and I haven’t seen her for a vear 
after that. 

Q. You mean you could not identify her? A. No, sir. 

Q. Then, if I understand you correctly, you had a con¬ 
versation with Mrs. Schear some time later while you were 
out for a walk with your dog? A. Yes, sir. 

Q. And she told you of having been in the hospital as 
the result of an automobile accident? A. Yes, sir. 
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Q. What was there about that conversation that made 
you think that Mrs. Schear was the one whom you had seen 
out here? A. Well, I don’t know just—her just tell- 

55 ing me, and the machine just struck, and all, and I 
came to the conclusion that it must have been the 

accident. I don’t know. That is the only way I can explain 
this. 

Q. I am trying to get at what you had in your mind. 
Then, is it a fair statement to say that from what Mrs. 
Schear told you of the accident and how it happened, that 
this was her accident, and you compared that with vour own 
impression and what you had seen on the day when you had 
been up there? A. Yes, sir. 

Q. And you conclude it was the same one? A. Yes, sir; 
that is the one. 

Q. Among the things that were discussed by Mrs. Schear 
was that the automobile had come down the street car 
tracks? A. No, I didn’t. The only thing I can say is that 
she just said she had been in the hospital and very sick. 
As far as the car coming down— 

Q. (interposing) I am trying to get at this fact: It would 
have given you that impression? A. She didn’t say any¬ 
thing about a car coming down a track, the automobile. 
That is all she said. 

Q. She said it happened at this corner of 12th Street and 
East Capitol, Northeast? A. Yes, sir. 

Q. Was there anything else that was said? A. No, sir. 
We didn’t tarry there very long. 

Q. Well, I want to be fair, but I am quite in the dark as 
to what there was in vour mind to relate what vou had seen 

m * 

of the accident that Mrs. Schear said she had been in. 

56 Among other things, she said she had been in the 
hospital? A. Yes. 

Q. The accident occurred at 12th and East Capitol, 
Northeast? A. Yes. 

Q. What else was said? Anything else that would help 
you? A. Nothing else I can think of. 

Q. Nothing else at all? 
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(There was no answer.) 

Q. Well, now, let ns pass on for a moment. 

What you did see, whether it was this accident or another 
one— 

The Court (interposing): I will reserve my ruling on 
your motion to strike. I think you better continue the cross- 
examination. 

*•*••#•••• 

57 Q. Miss Cissel, we have here a map drawn to scale 
which shows only that portion of Lincoln Park near 

this scene. In other words, Lincoln Park continues on down 
here (indicating). This shows that part of the park near 
the beginning of 12th Street, Northeast, and the north por¬ 
tion of East Capitol Street and Tennessee Avenue inter¬ 
section, and the safety zone that sits there between 12th 
Street and Tennessee Avenue on East Capitol Street. 

Now, the map is drawn to the scale of one inch to ten feet, 
and the shaded areas here are sidewalk spaces. 

These red lines represent building lines. In other words, 
this (indicating) is vacant ground between the side walk 
and the buildings. That, I believe, is the Fairfax House 
there. 

Will you be good enough to look at this for just a moment 
more to see if you do not understand it and to see if we 
could fix on the map where you were and where Mrs.—the 
person you observed was and the automobile was. 

Mr. Baker: At what time? 

Mr. Beasley: At whatever time it was she witnessed 
what she told us about. 

Mr. Baker: One time the automobile is down on Tennes¬ 
see Avenue and the next moment it is— 

The Court (interposing): Let her tell where she was if 
she can. 

By Mr. Beasley: 

Q. Can you by looking at the map sort of orient 

58 yourself, Miss Cissel, to where you could tell us that? 
A. This is East Capitol and this is 12th? 
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I came down 12th Street and I stayed on the sidewalk. 
Here are the tracks ? 

Q. That is right. A. And this is the park? 

Q. Yes. A. I was on the park side. 

Q. Now, if von could fix the place, making a little mark 
with that pencil, or if you could point it out with your finger 
I will make the mark, if you prefer, about where you were 
standing when you observed the things that you have told 
us about? A. I was standing on the steps. 

Q. Over here (indicating) ? A. I am standing on the 
left; I was standing this way (indicating). 

Q. To the right of what? A. Tennessee Avenue near 
the—on the sidewalk. 

Q. Well, we appreciate that the spot that you made would 
be approximate. We are not tying you down. A. I believe 
I told vou once. 

w 

Q. I just wanted to orient you on the map so that you 
could approximately tell us where you were. A. Down 
here (indicating). 

Q. What spot? A. This is approximate? 

Q. Yes. A. I was standing about right here (indicating) 
because they had to walk right over to the street car, as 
far as I can remember. 

59 Q. You put three fingers up. Which one is the one 
that you mean so that I can get the mark on the map? 
A. I think I was standing about right here (indicating). 

Q. About there (indicating)? A. Yes (indicating). 

Q. Would you put a mark there or would you prefer me 
to put one there? 

Is that about the spot (indicating)? A. That is about 
where it was. 

Mr. Beasley: If your Honor please, I believe we have 
two other marks, and with your permission I will designate 
this as No. 3. 

The Court: Very well. 
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By Mr. Beasley: 

Q. Now, Miss Cissel, where was the automobile then 
when you first observed it, as you said, in this position here? 
A. I saw this—it was right like where Tennessee Avenue is. 

Q. Can you point to approximately where it was then on 
the map? 

Mr. Baker: May I suggest: This is Tennessee Avenue 
(indicating). 

By Mr. Beasley: 

Q. This is north (indicating). A. Yes, I know. 

We will say when the car was coming down, it was just 
in between Tennessee Avenue and the track. 

Q. Could you point the place out on the map, 
60 approximately, of course? 

We will say the east end of the safety zone, there 
are the street car tracks, and there is Tennessee Avenue 
(indicating). A. I don’t know. 

Q. Are you sure that the car was beyond, that is to say, 
east of the safety zone when you saw it? A. It was a little 
past the safety zone. I had to turn my head to see it. 

Q. Could you tell us, now then, and place on the map 
approximately where the lady that you saw in the street 
was situated? A. She was—the lady on the street was 
coming across the street. 

Q. Could you point to whereabouts ? A. She was coming 
right across the street. 

Q. Where was it? Could you point that out on the map? 
A. Well, this is the street right here (indicating). 

Q. This is 12th Street (indicating). A. Yes. 

Q. These are the walk-ways in the park (indicating). A. 
This is up here (indicating) ? 

Q. You mean in the park? A. No. 

Q.This is 12th Street coming through the park, and these 
are the walk-ways in the park. 

This unshaded area here is the street, 12th Street and 
East Capitol Street (indicating). A. Well, I was on 12th 
Street. 
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61 Q. You didn’t say down here in the park (indi¬ 
cating)? Did you mean that? A. No. 

Q. Point out the precise spot now, if you will. 

Mr. Baker: The witness testified to that. 

The Court: Let her answer this question. 

The Witness: It seemed she crossed almost to here. She 
was almost across the middle of 12th Street. 

By Mr. Beasley: 

Q. Your figure, I invite your attention, is near the place 
in the park. A. She w T as by this time. 

Q. These are the steps on the other side in the park 
(indicating). 

This is the curb line of the park but below that is Lincoln 
Park, and here are the street car tracks (indicating). A. 
Yes, I have that in my head—the street car tracks. 

Q. And this is the safety zone (indicating). 

Now, having those objects in your mind, could you fix 
where this lady w’as that you saw? A. No; this side is the 
safety zone. 

Q. When you say 1 ‘this side,” which side do you mean? 
A. On the left hand side. I was standing this way (indi¬ 
cating). 

Q. As you were facing the street? A. Yes. 

Q. Being on the south side of the street, you would be 
looking north, so I assume you mean it would be to the west, 
or to your left? A. Yes. 

62 Q. How far? A. I couldn’t tell you how far. I 
didn’t measure it. I could not tell you. 

Q. Could you point out any object in the court-room that 
would help? A. Did you notice where that sign in the 
street, the one-way sign, is? 

Q. This is marked right there (indicating). A. Well, 
she was almost like just a little bit past that. 

Q. A little past that, west of that? A. Yes. 

Q. Out in the street? A. Here are the car tracks (indi¬ 
cating), and she was over in here like this (indicating). 
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Q. You took two steps. A. Well, I said like this (indi¬ 
cating). I don’t know how far she was because I could not 
say. 

Q. Here is the sign which indicates one way. It is marked 
on the map. A. Yes. 

Q. Did I understand you to say that she was farther west j 
than that and somewhere out in the street, just above the 
car tracks ? A. Just a little way past the car tracks, as I' 
remember. 

Q. And on East Capitol Street? A. That is 12th Street! 
(indicating). It looked like to me when I saw the highway 
across the street. I was coming down the street. 

63 Q. How far from the street car track was she 
then? A. I could not tell you. 

Q. Was there anything unusual about the automobile 
that attracted your attention ? A. No, only that I seen this 
machine coming down in the middle of the track, and she 
was coming across the street. 

Q. You saw nothing unusual about the manner in which 
this automobile was being driven ? A. I could not tell you 
how fast or nothing; no, sir. I could not; no, sir. 

Q. You just saw an automobile? A. Yes, sir. j 

Q. Proceeding in a westerly direction? A. Yes, sir. 

Q. And you saw a lady in the street some distance away 
from the car tracks; is that right? A. Yes. 

Q. Then you looked to your right, looked away? A. I 
turned this way (indicating); yes, sir. 

Q. That would be looking in the direction your street car 
would come? A. Well, the street car came to go north, 
downtown. 

Q. That is right. It would come from your right? A. 
Yes, I turned just around to my right. 

Q. That is what you were looking for? A. I was waiting 
for the street car. I never go over into the safety zone 
until the street car comes. 

Q. Then when you looked back the accident had hap¬ 
pened? A. Yes, sir. 
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64 Q. You said, Miss Cissel, that you thought an acci¬ 
dent was going to happen before you turned your 

head away. 

What was there in that picture that would give you any 
such impression, if I understand your statement to be that 
the automobile was proceeding along here (indicating) 
without anything unusual in its appearance or manner of 
operation and the lady was standing over here (indicating), 
some several steps or some few steps perhaps, at least some 
distance away from the car track? 

What was in that picture that made you think an 
accident was likely to happen? A. I don’t know. It was 
just that this machine was coming and I just felt she was 
going to be hit, and I turned my head. I didn’t want to see 
anything that was going to happen. That is all I can say. 

Q. You are positive you looked away because of that im¬ 
pression? A. Yes, I certainly did. 

Q. And you are certain in your impression that you 
looked away because you felt an accident was likely to hap¬ 
pen, rather than that you -were looking for the street car 
that you were waiting for? A. Well, I was waiting for the 
street car. It hadn’t come at all. 

Q. You have been at this scene most every day, haven’t 
you? A. Yes. 

Q. You frequently see automobiles coming along there? 
A. Yes, sir. 

65 Q. And occasionally see people cross the street 
here (indicating), stand out in the safety zone? A. 

There is a few but not very many that go in there because 
traffic there is— 

Q. (interposing) Do you have that impression that you 
described every time you see someone in the street when 
you see an automobile come along? A. Why, no. 

Q. But there is nothing unusual that happened here on 
the day in question that you can tell us? A. That is all I 
can tell you about it. 

• ••••••••• 
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Redirect Examination 

• ••••••••• 

66 Q. And when you say that Mrs. Schear—when you 
first saw Mrs. Schear you say that she was in the 

middle of the street, you mean that she was in the middle 
of East Capitol Street, or do you mean in the middle of 
crossing the street? A. Mrs. Schear was coming across. 
She was from Northeast. This was coming this way (in¬ 
dicating). 

Q. Was she on the same side of 12th Street as you were? 
A. No, I was Southeast, and she was Northeast. 

Q. I mean, at the time you were standing on the sidewalk, 
did she come towards you ? A. She was coming towards me. 

Q. Was she coming in a straight line or was she zigzag¬ 
ging on the street? A. Oh, no, no; a straight line. It 
looked like in the middle of the street to me. 

Q. You didn’t see her at the time she was on the side¬ 
walk? A. No, sir. 

67 Q. How far would you say it was from the end of 
the safety zone to the point where the automobile 

struck Mrs. Schear? A. I could not tell you; I didn’t 
measure it. 

Q. Did you observe the automobile after it stopped? A. 
No, sir, I could not tell you. I didn’t. 

Mr. Baker: I believe that is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Baker: Call Officer Lemon. 

Mr. Beasley: Would your Honor care to consider that 
motion any further? 

The Court: I will consider it later. 

• ••••••••• 

111 The Court: As to your motion to strike, I am 
inclined to grant that. 

Mr. Baker: Which testimony? 

The Court: Miss Cissel. She didn’t identify the year or 
the time. 
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Mr. Baker: She said this, your Honor: It was the only 
time she saw this woman. 

The Court: But she didn’t see this woman hurt. She 
cannot identify her as the one she saw. 

112 Mr. Baker: She has from her conversations and 
subsequently. 

The Court: I will have to strike that testimony. 

Mr. Baker: May I have an exception? 

The Court: Yes. 

(Thereupon counsel and the reporter resumed their 
places in the court-room and the following occurred within 
the hearing of the jury): 

Mr. Beasley: Does your Honor wish to say anything 
about that matter? 

The Court: Oh, yes. What is the name of that woman? 
Mr. Beasley: Miss Cissel. 

The Court: Members of the jury, I will strike out the 
testimony of Miss Cissel. She could not testify that the 
plaintiff here was the woman whom she saw, if it was. She 
didn’t know the time, the year, or the month. She simply 
saw someone and has not identified what she saw with the 
facts in this case. 

So, you will strike out her testimony entirely. 

And you object? 

Mr. Baker: Yes. 

• ••••••••• 

Kenneth B. Ludwig, one of the defendants herein, was 
called as a witness for and in his own behalf: 

• • • • • ® • • • • 

113 Direct Examination 

• •*••••••• 

Will you state your full name? A. Kenneth B. Ludwig. 
Q. WTiere do you reside? A. 42 Channing Street, North¬ 
west. 

Q. You are the son of Mr. Anthony Ludwig, w’ho is sit¬ 
ting at the opposite end of counsel table? A. Yes, sir. 
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Q. On or about the 3rd day of July, 1940, were you driv¬ 
ing an automobile in the vicinity of 12th and East Capitol 
Streets, Northeast? A. Yes, sir, on the 3rd of July. 

Q. What kind of car or size or type of car was it that you 
were driving? A. It was a Chevrolet coach, 1939. 

Q. A coach? A. Yes. 

Q. And in what direction and on what street were you 
traveling as you approached the intersection of 12th and 
East Capitol Streets? A. I was traveling on East Capitol 
Street on the north side of Lincoln Park, and I was going 
in a west direction. 

Q. Did an accident occur at that intersection? A. 

114 Yes, sir, it did. 

Q. Now, will you go back in point of time and 
state from whence you had come and in what direction you 
had been traveling? A. I came— I started at 15th and East 
Capitol Streets and went to about 13th and East Capitol; 
that is where Lincoln Park is. 

Q. That is the east side of it, is it not? A. Yes, sir, the 
east side of Lincoln Park, made a right turn on 13th Street, 
following the park around, and got to the intersection of 
13th and East Capitol on the northeast corner of Lincoln 
Park and turned. 

Q. That would be the northeast corner of the park, would 
it? A. Yes. 

Q. At 13th and East Capitol Streets? A. Yes. 

Q. Is there any other street that intersects at that point? 
A. Yes, sir; North Carolina Avenue also comes in there. 

Q. In what direction does the street bear away from that 
intersection of 13th and East Capitol Streets? A. It bears 
northeast. 

Q. Now, will you begin in your detailed narration of what 
happened at the moment when you reached that corner, the 
northeast corner of Lincoln Park, 13th and East Capitol 
Streets, and just tell us what the conditions were and what 
you did. A. Well, as I approached the intersection 

115 there was a car coming in a southwest direction, that 
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is, toward Lincoln Park, which was traveling in that por¬ 
tion of North Carolina Avenue, and we both approached 
the intersection about the same time, and so it made it 
necessary for me to turn the corner very sharp. 

Q. In what direction did you turn? A. I turned left; 
that is, I had to follow the street car tracks around. That 
is on the south side of East Capitol Street. It is close to 
the park, on the park side of the street. 

Q. What is the condition there with respect to the traffic 
on East Capitol Street. A. I don’t know just what you 
mean. 

Q. In what direction was traffic moving? A. It is a one¬ 
way street. The street car tracks are on the left side of 
the street and right back to the curb. 

Q. Could you come down here and look at this map and 
keep this pretty well in mind? 

This is the street from curb to curb, East Capitol Street 
which you described. These shaded areas are the sidewalk 
areas (indicating). 

This is the park down here, with the sidewalk that runs 
on the north side of the park, just south of East Capitol 
Street. Here is 12th Street (indicating). 

These are the street car tracks (indicating) that you have 
referred to. 

Now, will you take up in point of time when you were 
somewhere in this vicinity (indicating) approaching Ten¬ 
nessee Avenue and proceeding west, as you have de- 
116 scribed, and tell us in your own way just exactly 
what happened from that point on? A. I was— 

Q. (interposing) Let me add this one further request: 
When you come to a particular fact if you could point to 
the approximate place by using that map, I think it would 
be helpful to the Court and the jury. A. I was not quite to 
Tennessee Avenue, that is right in here (indicating) some¬ 
where, near in here somewhere in this section (indicating), 
when I saw Mrs. Schear, who I later learned was Mrs. Shear, 
crossing 12th Street. 
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She was about half way between the loading platform and 
the curb when I first saw her, over about here (indicating), j 
and I was there in the street car tracks (indicating). 

Q. Could you fix just about where your car was a little 
more accurately? A. I was right in here (indicating). 

Q. With reference to the street car tracks and the south 
curb. It wasn’t right on top of the rails. A. I wasn’t run¬ 
ning on the rails, but I was over the street car tracks. 

Q. Very well; go ahead. A. And I was in a position 
about here (indicating), and I saw Mrs. Schear about half 
way between the north curb and the street car loading plat¬ 
form. That was near the west end of the loading platform 
there, and I saw her walk out, and it looked to me like she 
was walking to the street car, to the safety zone, and I con¬ 
tinued going down East Capitol Street over the tracks and 
got just a little bit this side of the safety zone, ap- 
117 proximatelv ten feet this side of it. 

Q. When you say ‘‘This side,” you are talking 
about the east side? A. The east side of the safety 

zone. 

Mrs. Schear was right about where this red line is; she 
had come to a stop. 

Q. This red line is in line with about the center— A. (in¬ 
terposing) Of the safety zone. 

Q. With the east and west parallel of the safety zone; is 
that accurate? 

The Court: He is supposed to relate what happened. Let 
him do it. You can ask the other questions afterwards. 

The Witness: Well, she was about half wav in the safetv 
zone there—not in the safety zone—but it looked as if she 
was right on the end of it, one foot one way or the other. 

I could not say, but right near the end of it, and just about 
half way from one edge of it to the other. 

There is a north and a south end, and she stopped, and 
that is when my car was about ten feet this side of the 
approach of the safety zone, and she stopped and looked 
first to the right and then to the left, and she looked right 
at me, and I thought sure she saw me and I continued on. 
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I was doing between 20 and 25 miles an hour, and I was 
going with caution, and I was prepared to stop, but I didn’t 
actually slow down because she looked right at me and I 
thought she saw me. 

I continued on and got about ten feet from where she was, 
that is about ten feet from the west end of the safety 
118 zone, and she was looking straight forward at the 
park then, and I saw’ her leg out as if she w’as going 
to take a step, and the instant I saw’ that I put on my brakes 
and swerved the car to the left and tried to avoid hitting 
her, and the end of the car passed her completely, and the 
left front w’heel was up on the sidewalk, and something on 
the back of the car—I later found it was the rear fender— 
hit her, and I saw her standing up as the car went by her, 
through the right hand door, and after that she wasn’t 
within my vision, and the car didn’t go three or four feet 
after it actually hit her. 

I think it was almost to a stop w’hen it hit her, and I 
jumped out of the car and ran around, and she was sort 
of sitting back on her elbows, almost laying dow’n on her 
elbows, and I asked her if I could help her get up, and she 
just said * ‘Leave me alone,” and I asked her if I could not 
take her to the hospital and she still wouldn’t. 

Another man came up; he w’as sitting in the park, and he 
came up there just about the same time I did, and he wanted 
to help her, so she w’ould not move at all. 

She didn’t want anybody to touch her at all, and then 
after that quite a number of people came around, and I 
don’t know’ whether they saw’ it or not. 

On the rear fender of the car you could see w’here her 
body hit it, and it knocked dust off the fender and showed 
a distinct mark w’here this hit her, and there w’as also a 
very small dent about the size of a quarter, real small, 
w’hich may have been done by her elbow’ or something of 
that sort. 
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And after that the police car came up and a police- 

119 man persuaded her to get up out of the street, and 
she walked over into the park and sat on a bench, 

and a man and lady helped her into the park. 

She stayed there for a while and the police car took her 
to the hospital, and then there was a street car came up 
then, and they put the car on the north side of the street, 
and the policeman checked the car up. 

Q. Just what you know. Does that complete your own 
narrative statement of what happened at the time? If it 
does, I want to go on. A. Yes. 

Q. Now, Kenneth, I believe that in your own words you 
traced your movements to a point where you were some¬ 
where near the east end of the safety zone and at a time 
when you tell us that Mrs. Schear was in a spot outside the 
west end of the safety zone and looked. 

Now, going back to that point, if you will, from the time 
that you observed these things until you reached the point 
which you last described as being some seven or ten feet 
from where Mrs. Schear was, that is, in the east-west por¬ 
tion that you observed Mrs. Schear and during that inter¬ 
val of time from when you first saw her until you were here 
(indicating) ? A. She was the only person. I saw other 
people, and I continued to watch. She was standing there 
and she looked right at me and I felt sure she saw me, and 
I continued watching her in case she did— 

Q. (interposing) What did she do during that in- 

120 terval of time, if anything? A. Well, she went over 
right here (indicating), and she looked in both direc¬ 
tions and looked right at me, and after that she just looked 
straight into the park. She was still looking in the park 
when she took the step out. 

Q. When you reached the point here (indicating), which 
you described, and you saw this first movement of a foot 
or leg as it was first stepping or being taken, as you de¬ 
scribed, I believe you told us that you applied the brakes 
and cut the car, but you didn’t tell us where you went, and 
so forth. 
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Will you describe that more in detail? A. Well, I came 
to a stop; it was right in here (indicating), right in here 
(indicating), and my front wheel of the car was up on the 
curb. The right front wheel of the car was about a foot 
away from the curb, and the left was on the curb. It hadn’t 
gone up on the curb yet. 

Q. And when you got out of the car, where was Mrs. 
Schear with respect to any part of your automobile? A. 
She was lying just about even with the rear fender of the 
car, half wav between the door and the rear fender of the 
car. She was lying in the street about two or three feet 
away from the car. 

Q. Now, I want to get some of these marks on here for 
future reference, if necessary. 

Will you put a mark on this plat, about where you were 
when you saw Mrs. Schear turn and look to the right and 
left, as you described to us? A. (The witness indicated on 
the plat.) 

Mr. Beasley: If your Honor please, we have previously 
used the numbers 1, 2 and 3. With your permission I 
121 will put a number 4 beside the mark that the witness 
has just made. 

The Court: Yes. 

By Mr. Beasley: 

Q. At that time you detailed her being at a certain spot 
and looking. Will you mark that spot on the map for us? 
A. (The witness indicated on the plat.) 

Mr. Beasley: If your Honor please, I will put a figure 
5 beside that mark. 

By Mr. Beasley: 

Q. Now, you have just a moment ago given us indication 
about where the front wheel of your car was as it came to a 
stop. Suppose you accurately mark that on the map, if you 
will? A. (The witness indicated on the plat.) 

Mr. Beasley: I will put a figure 6 beside that. 
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By Mr. Beasley: 

Q. Now, the rear end of your car would extend out to 
about where? A. (Indicating) The whole back end? 

Q. Just some point—say the right rear wheel, approxi¬ 
mately. A. (The witness indicated on the plat.) 

Mr. Beasley: If your Honor please, I will put a number 
7 beside that mark. 

By Mr. Beasley: 

Q. Now, will you put a mark where Mrs. Schear was sit¬ 
ting or lying back on her elbows in the street when you im¬ 
mediately got out of your car? A. (The witness indicated 
on the plat.) 

122 Mr. Beasley: I will just put a number 8 by that 
one, your Honor. 

Can the jury see these marks? 

By Mr. Beasley: 

Q. Now, you may resume your seat on the stand. 

Did you have occasion to visit Mrs. Schear alone or in 
company with anyone else later ? A. My father and I went 
to see her in the hospital, the night of the accident. 

Q. Did you at that time have any conversation with her 
respecting the cause of the collision? A. Yes, sir. We 
spoke to her and she said at that time, or first we spoke, I 
believe my father, he said, “I am sorry it happened,” and 
I mentioned that I could not avoid the accident; I didn’t 
think it was my fault. 

And then she said that she just didn’t see me at all, that 
she just was crossing the street, and she stopped to look 
one way and the other and didn't see me and didn’t see my 
car, and that the next thing she knew, she was hit. 

Mr. Beasley: That is all; you may inquire. 

Cross-Examination 
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123 Q. You testified on direct examination, I believe, 
that you traveled on East Capitol Street until you 

1 came to Lincoln Park, then you turned northward on 13th 
Street, and then left into East Capitol Street, going west¬ 
ward; is that right? A. Yes. 

Q. And as you reached that corner and were turning that 
an automobile came down South Carolina Avenue, going— 
A. (interposing) It is North Carolina Avenue, I believe. 

Q. North Carolina Avenue; going in the same direction 
that you were traveling, that forced you over on the street 
car track at the left hand side of the tracks; is that cor¬ 
rect? A. Yes. 

Q. Did that car continue on westward as you were trav¬ 
eling westward? A. I had to slow down to make the turn, 
and he w*as doing possibly 25 miles an hour, and I only was 
turning at 15 or 20 miles an hour, so that put him ahead 
of me. 

Q. He went along ahead? A. He was a little ahead of 
me. 

124 We approached the intersection at the same time, 
but I took longer going around the turn. 

Q. Now% w'hen you reached the end of the safety zone, the 
eastern end, where w*as the other car? A. He was a little 
ahead of me. 

Q. What do you mean by a little ahead of you? A. Well, 
I would sav— 

Q. (interposing) How* far? A. Three or four, maybe 
five car lengths ahead of me. 

Q. He was traveling about 25 miles an hour? A. Yes. 

Q. You were traveling about the same speed? A. Yes, 
sir. 

Q. How far wras he then to your right after he had made 
his turn? He got ahead of you, didn’t he? A. Yes, he got 
ahead of me. 

Q. Was there any reason why you could not have left the 
street car tracks and traveled in the middle of the street? 

Mr. Beasley: I object to the question; it is argumenta¬ 
tive. 
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The Witness: I intended to make a left turn at the next 
corner, at Eleventh Street, and there was no need of zig¬ 
zagging back and forth on the street. 

• •*••***** 

129 Q. You testified that as you approached the safety 
zone that you slowed down in your speed, or did you 

so testify? A. I didn’t say I slowed down. 

The Court: What did he testify and when? 

Mr. Baker: On direct examination today. 

The Court: Very well. 

The Witness: I just said I proceeded with caution; I 
didn’t say I slowed down. 

By Mr. Baker: 

Q. Did you slow down? A. I wasn’t going too fast. 

Q. You were going 20 or 25 miles an hour? A. Yes, sir. 
Q. And you were approaching the intersection of a street, 
weren’t you? A. Yes, sir. 

Q. You were going between the safety zone and the side¬ 
walk, weren’t you? A. Yes, sir. 

Q. And you didn’t slow down and you didn’t blow your 
horn; is that your testimony today? A. Yes, sir. 

Q. So that at the moment of impact with Mrs. Schear 
your automobile was traveling at approximately the 

130 same speed as it was before you reached her, was it 
not? A. No. When I got about ten feet away from 

her, and I saw her start to take a step, why, then I applied 
the brakes—that wasn’t the moment of impact. 

That was before I hit her, and I had almost come to a ! 
complete stop when I hit her. 

Q. But until you were ten feet away from her you were 
traveling about 20 or 25 miles an hour? A. I am just ap¬ 
proximating ten feet, but that is what I would say, yes. 

• •*••••••• 

136 Anthony Ludwig, one of the defendants herein, 

137 was called as a witness for and in his own behalf: 

• •••••••• • 
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Direct Examination 

• •••*••••• 

138 Q. I don’t think any of us are concerned about 
that. Let us pass that and get to the time when you 

caught up with your son and saw the automobile, if I may 
put it that way. A. Soon after the discussion with the 
police I saw the boy, and he described the circumstances to 
me, and I inspected the car. 

Q. Now, will you tell me this: Just what, if any, unusual 
marks or distinguishing features did you find in and upon 
that automobile when you inspected it at that time? A. 
The car was in rather deplorable appearance, condition. 
It hadn’t been washed for some time, and there was quite 
an accumulation of dust on the car, and there was every 
indication that something— 

The Court (interposing): Don’t state that. 

By Mr. Beasley: 

Q. Just tell what you observed. A. Well, the rear fender 
of the car, the right rear fender of the car, was brushed 
practically clean, as clean as you could get it without 

139 washing it, and there was a slight dent in the fender 
that we didn’t notice before. 

The car was only a few months old—it is a 1939 car, and 
this was in 1940—and it was purchased late in the season. 

Q. Had it ever been in an accident? A. Not that I recall, 
up to that time. I don’t think it had. 

Q. Where was the dent in the fender, and what size or 
description would you give to that? A. Well, I imagine, 
the best way I can place it is to bend my hand in the shape 
of the fender. The round part comes up this way from 
this point (indicating). The fender would curve around the 
rear wheel and the bend would be about where my knuckles 
are, and it was about half way between the side of the 
car, the body of the car, and the end of the fender, at this 
point where it curves and is hollowed out for the wheel. 
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Q. About what size was the dent? A. As I recall it, it 
was about like that (indicating), and very shallow. 

Q. Very shallow? A. Very shallow. It was—the dent 
was about an egg shape, not quite as large as a hen egg, 
and it was in a portion of the fender where the curve is not 
so great in either direction, and the dent when it was 
pressed in would not go very deep. It would not take much 
of a blow to damage it. 

Q. Where was that dent in relation to the cleaned- 

140 off spot place in the car? A. Well, that was further 
back than where the cleaned-off portion began, again 

using my hand as an illustration, the cleaned-off place 
looked as though something had wiped the car off. 

Q. Do not tell what it looks like. A. Well, that is—it 
was cleaned off in the same way that I described it. 

Q. Did you examine the remainder of the car ? A. I did. 

Q. Were there any other marks of cleaned-off places, I 
unusual features about it, in any other place? A. There 
was no place else on the car that I could find, and I made 
a very careful inspection. There was no place else where 
the dirt appeared to be disturbed in any way at all. 

Q. One further thing: Was there anything of a shiny 
nature on the car at or near that right rear fender? A. | 
Yes, there is. 

This is a 1939 2-door sedan, known as a town sedan, and 
the door handle is plated bright. The door handle is dif¬ 
ferent. The rear end of the door—the door opens, swings 
towards the front, and the handle is toward the rear of the 
door, and that is close to the front end of the right rear 
fender. 

Q. Was that car one of these models that has a very short 
rear seat? A. No. 

It is known as a town sedan, and it is a full five or six 
passenger car but has only two doors, and the doors are 
very large. 

141 They are so large that a person can enter the rear 
compartment without it being necessary for the per- j 
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son in the front seat to get out. They are very large doors. 

Q. Now, did you have occasion to visit Mrs. Schear 
shortly after the accident? A. I did go down that evening 
after dinner. 

Q. To where? A. To the hospital. 

Q. And did you see her? A. I did. My son and I went 
and were admitted to her room and we talked to her. 

Q. What was her apparent condition, as far as you could 
observe? A. It appeared to me as though there were very 
painful injuries, from what she told me. 

Q. Just from your observation. A. From my observa¬ 
tion it appeared she was painfully injured, but I don’t 
think— 

Q. (interposing) And as to her mentality? A. She spoke 
very rationally. 

Q. Did you carry on a conversation with her? A. I did. 

Q. Did she respond intelligibly to your statements? A. 
She did. 

Q. Did you have any discussion with her with respect to 
the cause of the accident? A. I asked her w’hat was her 
version of the accident, and she said she was walking across 
the street and she came to the safety zone, looked in both 
directions and didn’t see anything and started across 
142 the car tracks, and that was all she knew until the 
car hit her. 

She could not remember anything else at that instant the 
car hit her, and the nest thing she knew she was lying in 
the street. 

Q. Did she at that time express any feelings or not as to 
who was at fault? 

Mr. Baker: I object to what was expressed. 

The Witness: She— 

The Court (interposing): Just tell what she said. 

Did she say anything else? 

The Witness: She said that she had no intention of 
bringing suit. She definitely made that statement; that 
she had no intention of bringing suit. 

• • • • • • • • • • • 


47 

Daniel W. Donaldson was called as a witness for and in 
behalf of the defendants: 

• •••••••*• 

■ I 

143 Direct Examination 

• * • • • • # * • • j 

Q. Will you state your full name? A. Daniel Webster 
Donaldson. 

•Q. Are you related to Mrs. Rhua Rose? A. Yes. 

Q. What is your relationship? A. Son-in-law. 

Q. Do you remember an occurrence that happened on or 
about the 3rd day of July, 1940, at 12th Street, 12th Street 
and East Capitol Street, Northeast? A. Do I remember it? 
Q. Yes. A. You mean the automobile accident? 

Q. Yes. A. Yes, I remember it, yes. 

Q. Can you tell us where you were a few moments before 
the accident took place? A. I was about a quarter of a 
block up the street, maybe a little better, in my automobile. 

Q. And that was in front of your home? A. No, in front 
of my mother-in-law’s home. 

Q. Could you identify that by street number? A. 112 
12th Street, Northeast. 

Q. Northeast? A. Northeast. 

144 Q. You were in your car, were you? A. Well, I 
had been in my car reading the paper, and I started 

working on my car. 

Q. Do you know where your mother-in-law was at that 
time? A. No. 

Q. Was she out there with you? A. No. 

Q. Did you see the accident? A. No. 

Q. What was the first thing that you know, that is, that 
caused you to know that an accident had occurred? A. I 
saw some people going down there; that is the reason I 
noticed it. 

Q. Did you see your mother-in-law at or about that time? 
A. I didn’t see my mother-in-law at all. 

Q. Did you go down to the scene of the accident? A. Yes. 
Q. Did she go with you? A. No. 
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Q. Did she come up while you were there? A. No, I 
-went down to the edge of the street and came on back. 

Q. Do you know if your mother-in-law went down to the 
scene of the accident? A. Not that I know of. 

Q. Had you seen her any time earlier in or at the house ? 
A. Yes. 

Q. Where w-as she? A. I went into the house. 

145 Q. Where was she then? A. In the house. 

Q. I take it from what you say, then, Mr. Donald¬ 
son, that you know nothing about how the accident occurred ? 
A. No. 

• #*•••*•** 

Cross-Examination 

• **••••••• 

Q. Mr. Donaldson, did you go to the scene of the acci¬ 
dent? A. I -walked down to the end of the street and turned 
around and came on back. 

Q. Did you see the lady there who w-as injured? A. No. 
Q. You say that you had been sitting in your car and that 
you had gotten out of the car and that you were working 
on it? A. I was sitting in the car reading the paper, and 
then I got out and -worked on it after I finished reading the 
paper. 

Q. Did you call to your wdfe? A. Yes, I did. 

Q. Did she come out? A. I don’t remember whether she 
did. 

Q. Did your mother-in-law come out at the time you 
called your wdfe? A. If she did, I didn’t pay any attention 
to her. 

Q. Is it possible that you w-ere working on your car and 
that she came out and you didn’t see her? A. It might be 
possible, but I don’t know. 

Q. If she did come out you didn’t see her, and she didn’t 
engage in any conversation with you? A. No conversa¬ 
tion, no. 

• ••••••••• 
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146 Redirect Examination 

• •••••**•• 

Q. Just one further question: 

Where was your car parked with respect to the front of 
your mother-in-law’s house? A. Directly in front. 

Q. Would that be right adjacent to the sidewalk? A. 
You mean the sidewalk in front of the house? 

Q. Yes; by the sidewalk. A. Yes; parked right at the 
curb. 

Q. In working on the car, were you moving about on the 
curb on the edge of the sidewalk there? A. No; I had my 
head underneath the hood fixing the spark plugs. 

Q. Where were you standing? A. On the left side of the 
car. 

Q. Out in the public street? A. That is right. 

Q. And you were facing toward the house? A. That is 
right. 

• •#••••••• 

154 William B. Beeves was called as a witness for and 
in behalf of the defendants: 

• ••••••••• 

155 Direct Examination 

Q. Will you state your full name, sir, your name and ad¬ 
dress? A. William B. Reeves. 

Q. That is Reeves, R-e-e-v-e-s? A. Reeves; R-e-e-v-e-s. 
Q. What is your employment? A. Well, I am down here 
at the F. B. I. as a guard. 

Q. I don’t believe you gave me your home address. Would 
you give it? A. 1000 C Street, Northeast. 

Q. Is that near Lincoln Park? A. Well, it would be about 
two or three blocks away. 

Q. On or about 10:30 on the 3rd day of July, 1940, were 
you at or near the intersection of East Capitol Street and 
12th Street, Northeast? A. I was sitting on a bench. 
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Q. Where? A. Facing 12th Street, west. 

Q. Is that in the park, in Lincoln Park? A. In Lincoln 
Park. 

• ••••••••• 

158 Q. Now, Mr. Reeves, did you witness an accident 
that occurred at that intersection? A. I did. 

Q. Will you tell us in your own words what you saw, 
picking up with what you first saw, and then tell us just 
what happened? A. When I was sitting on the bench 
there this lady passed with a big broad sun-hat on, and I 
made the remark to the fellow— 

The Court (interposing): Don’t say what you said. 

The Witness: Well, she passed and went down to the foot 
of 12th Street and went down the steps, and she stood out 
of the zone three or four feet from these big buttons. She 
was out in that about three feet and she stood there about 
ten minutes, and this car when I first discovered it was 
about at Tennessee Avenue coming down at a rate of 20 or 
25 miles, according to my judgment, and she looked like 
to me, what I could see, that she just stepped in front of 
this car just as it entered near that crossing there, and he 
cut his wheels around up on the curb. 

It seemed very quick, and the brakes hollered just like a 
baby, and that is about when he cut the front wheels up on 
the curb. 

I didn’t see any more of her, you see. 

159 The Court: All right. 

By Mr. Beasley: 

Q. Now, Mr. Reeves, from where you were sitting did 
you have a clear view of the intersection and the scene 
where it occurred? A. Yes. 

Q. And when you said a moment ago that Mrs. Schear 
was standing just out of the zone, what did you have ref¬ 
erence to? A. Well, I mean she was standing out in the 
zone until this car— 
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Q. (interposing) What were yon talking about? Did 
yon mean the street car safety zone? A. Yes, the safety 
zone is correct. 

Q. When yon say ont of it, could yon fix that a little more 
definitely—near what part of it? A. Well, she was at the 
end of it. These two buttons runs like that (indicating); 
they pretty near come together, and she was standing up 
here about (indicating). 

The buttons are there and there (indicating), and she got 
turning around there like this (indicating), and when this 
car came along and passed her, it looked like as if she 
stepped in front of it. 

That is all I can say about it. 

Q. Did you see what part of the car was in collision with 
the lady? A. Yes, after I saw the boy jump out of the! 
car. \ 

Mr. Baker: I object to that. He means at the time of 
impact and not after. 

The Court: Answer the question. j 

160 By Mr. Beasley: | 

Q. Answer the question. A. After the boy jumped out | 
of the car he ran around the back of it. I walked down and 
ran down there as quick as I could get there and I found 
the lady three feet from the rear end of the car, you see. 

Of course, I tried to pick her up, and she begged me not 
to touch her, to let her sit a while, and I didn't pick her up, 
and at that time I saw a lady come running down the street, 
cross over, and she said she would pick her up, and she 
picked her up and carried her up and sat her on the bench 
in the park for about fifteen or twenty minutes, and she 
said, “I wonder who seen it?” 

Mr. Baker: I object to that. 

The Court: The objection is sustained. 

The Witness: I walked off; I didn't say anything at all. 
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By Mr. Beasley: 

Q. Never mind the conversation. 

Where, with reference to the street car tracks, was Mrs. 
Schear when you got over there? A. Well, she was, I would 
say, at least she was between the rear and the street car, I 
would say, at least eight or ten feet. 

Q. Where was the automobile with respect to the street 
car tracks? A. Well, the automobile from what I could 
see—I didn’t pay a great deal of attention to it. I think 
the wheel was cut. 

161 Q. Which wheel? A. It would be the left wheel, 
of course. 

Q. Front or rear? A. Front. 

Q. Left front? A. Yes, and that is all the attention I 
paid at that time. 

Q. Did you see the automobile as it came along from 
some point down around here (indicating), down Tennes¬ 
see Avenue, past most of the safety zones, and until it came 
up to where Mrs. Schear was? A. Well, yes. I saw it 
from just as it entered—it looked to me as if she stepped in 
front, and he twisted the front right around to the curb, 
just as I told you like it was, and so I didn’t see any more 
of her after he cut the car, and he jumped out of the car, 
as I told you, and he ran around, and I came down here to 
where it happened and I saw- her sitting there. 

Q. Could you tell us whether the front of the car struck 
Mrs. Schear or not? A. No, the front of the car positively 
did not strike her. 

Q. How do you know that? A. Well, you could see very 
plain. You could see very plain the front of the car didn’t 
strike her, but if anything happened, I didn’t know. I 
didn’t see it. 

• ••••••••• 
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162 Cross-Examination 

• ••••••*• 

Q. You didn’t actually see what portion of the car struck 
her at the moment of impact? A. Only I say the front 
part of the car didn’t strike her. After that, I would not 
say. 

Q. You didn’t see what part struck her? A. Well, I am 
pretty sure. 

Q. Never mind what you are sure of. What did you see, 
not from a conclusion, or from the examination afterward, 
but what you saw at the moment of impact. A. I am posi¬ 
tive the front of the car didn’t strike her, but after that, I 
don’t know. 

Q. You don’t know what part struck her? A. No; after 
that I could not tell you. 

Q. You say she was walking northward through 

163 the park and came down the steps and went down 
over here near the safety zone and stopped? A. Yes, 

she did. 

Q. You had her under your observation all the way, all 
the while? A. I was facing there all the time, and the only 
thing that made me take notice was that big sunhat. 

Q. She didn’t cross East Capitol Street at any time? A. 
Absolutely, she didn’t. 

• ••••••••• 

164 Q. He was then east of Tennessee Avenue when 
you first saw him ? A. Yes, I think he was. 

Q. And he was traveling about 20 or 25 miles an hour? 
A. As far as I can judge. 

Q. Did he not continue at that same speed until he applied 
his brakes? A. Well, that is all I can tell you. 

Q. Did you notice any difference in speed? A. I didn’t 
really take notice to that effect, sir. 

• • • • • • * • • • 
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m. 

178 The Court’s Charge to the Jury. 

Mr. Justice Bailey: Ladies and gentlemen of the jury: 
The undisputed evidence in this‘case shows that this col¬ 
lision in which the plaintiff was injured occurred at this 
corner (indicating on blackboard). 

Now, the continuation of this sidewalk line across this 
street here makes this crosswalk, and that is just as much 
a crosswalk under the law as this would be across 12th 
Street. So the undisputed evidence is that this collision 
occurred at the crosswalk, and all laws of the District of 
Columbia as to crosswalks will apply to this crossing. 

The undisputed evidence is that the plaintiff was in that 
crosswalk when she was injured. 

Now, where one person is injured by the negligent act of 
another and the injured party is not guilty of negligence 
which has contributed toward the accident, the injured 
party is entitled to compensation from the party who is 
guilty of negligence and of causing the accident. 

Now, negligence is simply this: It is the want of that de¬ 
gree of care which an ordinarily prudent person would 
exercise at a particular time and under the particular cir¬ 
cumstances, and the failure to exercise that degree of care 
is negligence and ordinarily gives rise to the right to com¬ 
pensation. 

In this case, as I said, the injury occurred at a croswalk, 
and the regulations of the District of Columbia apply to 
this effect: That the driver of any vehicle shall yield the 
right of way to a pedestrian crossing a roadway within any 
marked crosswalk or within an unmarked crosswalk at the 
end of a block, except, of course, where traffic is being 

179 controlled by lights or by a police officer. Of course, 
in this case it was not controlled either by lights or 

by a policeman. 

So a violation of that regulation is negligence. Any 
person who violates that regulation, who fails to give the 
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right of way to a pedestrian where the pedestrian is cross¬ 
ing at a crosswalk, is guilty of negligence. 

But this right of way is not an absolute right. In other 
words, if a pedestrian undertakes to cross at a crosswalk, 
and sees a vehicle approaching and has reason to believe 
that the driver of that vehicle will not yield the right of 
way, it is the duty of the pedestrian, of course, himself or 
herself, to exercise reasonable care to avoid injury. He 
cannot proceed deliberately in front of a car, knowing that 
the driver is not going to yield the right of way, and then 
recover for his injuries. While he has a right to assume 
that the driver of the automobile will yield the right of 
way, yet, if he sees the driver is not, it is the duty of the 
pedestrian to exercise reasonable care not to be injured, 
and if he fails to exercise that care, he has no right to 
recover. 

It is a question of common sense. No one has a right 
deliberately to expose himself to injury, and it is his duty 
to avoid liability to injury. 

And similarly, another regulation of the District is that 
a vehicle approaching an intersection shall slow down and 
be kept under such control as to avoid colliding with a per¬ 
son or vehicle, and the same principle applies there. A 
failure to slow down and keep a vehicle under control so 
as to avoid colliding with pedestrians or vehicles at a cross¬ 
ing is negligence, and the party guilty of that negli- 
180 gence is liable to suit and recovery, unless the plain¬ 
tiff was guilty of negligence which contributed to the 
injury. 

So you will consider both questions. Of course, if you 
find that the defendant was not guilty of negligence in 
either respect, why, then you need go no further and you 
should find a verdict for the defendants. On the other hand, 
if you find that the defendant was negligent, that he bailed 
to exercise that degree of care which an ordinarily prudent 
and careful person would exercise at that time, then you 
should consider the further question of whether the plain- 
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tiff herself was guilty of negligence that contributed to the 
accident. 

If you find that she herself was negligent or failed to 
exercise ordinary care, even having the right of way, then 
your verdict should be for the defendants. 

Now, there is some testimony in the case tending to show 
that the plaintiff in crossing this street had finally come 
to a stop and had stood there when the car was approach¬ 
ing. 

Now, if the driver of the car had reasonable grounds to 
believe that she was not going to continue to walk, but she 
was going to remain where she was, then you should con¬ 
sider whether he was negligent in proceeding on the as¬ 
sumption that she was not going to continue to move but 
was to continue to remain stationary and consider whether 
or not an ordinarily prudent driver under those circum¬ 
stances would proceed further, assuming that she was not 
going to go any further. That is the question for you to 
determine, whether that was negligence or not. On the 
other hand, if she saw the car coming, and she was station¬ 
ary, but nevertheless, in spite of seeing it approaching, she 
stepped in front of it or stepped into it, knowing 
181 that the car was not going to yield the right of wav, 
then you would be justified in finding that she was 
negligent and her negligence was a contributing cause of 
the injury. 

To get back to the basic principle of the law at crossings, 
the pedestrian has the right of way and the right to assume 
that an approaching car will yield that right of wav, and 
if the approaching car fails to do so, then there is negli¬ 
gence on the part of the driver, but if the pedestrian, know¬ 
ing or seeing or having reasonable ground to believe that 
the right of wav, will not be vielded bv the driver of the car 
and has time to avoid any collision with the car and fails 
to use reasonable care to avoid it, she herself would be 
guilty of negligence and could have no recovery. 
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Now, while it is your duty to follow my instructions as to 
the law of the case, it is your province, and yours alone, to| 
decide the facts in the case, to decide the amount of credi¬ 
bility that you should extend to the testimony of each wit¬ 
ness, considering the manner in which he has testified, the 
probability or improbability of the facts to which he has 
testified, and the interest of that witness in the outcome 
of the ltigation, whether it be friendship, pecuniary inter¬ 
est, or the want of such, and take all those matters into 
consideration. 

Now, the burden is on the plaintiff to show by a prepon¬ 
derance of the evidence, or the greater weight of the evi¬ 
dence, that the defendant was guilty of negligence and that 
that negligence was the cause of the collision. 

On the other hand, where the defendant claims that the 
plaintiff was guilty of contributory negligence, the burden 
is on the defendant to show by a fair preponderance 
182 of the evidence that the plaintiff was guilty of negli¬ 
gence which contributed to the injury. 

It is not incumbent upon the defendant to show that by 
themselves or their own witnesses, but upon all the testi¬ 
mony in the case to determine whether there is a preponder- ! 
ance of the evidence to the effect that the plaintiff was 
guilty of contributory negligence. 

If you find for the defendants, your verdict would simply 
be for the defendants, but if you find for the plaintiff, then 
vou should fix such sum of monev as in vour mind will 

V •> k 

fairly and reasonably compensate the plaintiff for the in¬ 
juries which she received as a result of this collision. She 
is not entitled to recover for any former injuries but she 
would be entitled to recover for any aggravation of any for- j 
mer injuries, or any present condition resulting from this in- ! 
jury. She is entitled, therefore, to such sum of money as | 
will fairly and reasonably compensate her for the physical 
injuries and mental anguish she has suffered and will here¬ 
after suffer, or permanent injuries, if any, or past and 
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future medical and hospital expenses, if you find that her 
injuries shall continue in the future and were sustained as 
a result of this accident. 

Are there any further requests? 

183 Mr. Beasley: May we approach the bench? 

(Thereupon counsel for the respective parties and 
the reporter approached the bench and the following oc¬ 
curred out of the hearing of the jury): 

Mr. Beasley: I assume it would be unnecessary to take 
any exception to your charge as that charge would be in¬ 
consistent with the prayers that were denied? 

The Court: You take exception to my refusal to charge 
your prayers? 

Mr. Beasley: Yes. 

The Court: And you do too, Mr. Baker? 

Mr. Baker: Yes. I better take them as a matter of pre¬ 
caution. 

(Thereupon counsel and the reporter resumed their 
places in the courtroom and the following occurred within 
the hearing of the jury.) 

The Court: Members of the Jury, you will withdraw 
and consider your verdict. 

• ••••••••• 

IV. 

231 Verdict and Judgment. 

This cause having come on for hearing on the 9th day of 
November, 1942, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Naomi J. Bingham, James W. Tanner, William A. 
S'emmes, John L. Vandergrift, Charles B. Arthur, Luke F. 
O’Reilly, Robert L. Tywnham, Clarence T. Parker, Ray¬ 
mond Lurba, Irvin C. Thompson, Norman C. Tanner, 
Whillametta B. Frazier, who, after having been duly sworn 
to well and truly try the issues between A. Margueritte 
Schear, plaintiff, and Anthony Ludwig and Kenneth B. 
Ludwig, defendants and after this cause is heard and given 
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to the jury in charge, they upon their oath say this 12th day 
of November, 1942, that they find for the defendants against 
said plaintiff. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendants go hence without day, 
be for nothing held and recover of plaintiff their costs of 
defense. Jury polled. 

CHARLES E. STEWART, Clerk. 
By R. PAGE BELEW, Deputy Clerk. 

By direction of 
Justice JENNINGS BAILEY. 

• • • • • • • • • • 


V. 

232 Order Overruling Motion for New Trial and 

to Set Aside the Verdict. 

Upon the coming on for hearing of the motion filed herein 
by Plaintiff, A. Marguerite Schear, for a new trial, and to 
set aside the verdict it is this 27th day of November, 1942, 
ordered that said motion be, and the same is hereby over¬ 
ruled. 

CHARLES E. STEWART, Clerk. 
By R. PAGE BELEW, Deputy Clerk. 

Bv direction of 
Justice JENNINGS BAILEY. 

• •••#••••• 

VL 

221 Plaintiff’s Instruction No. 5. 

The Traffic and Motor Vehicle Regulations in effect in 
the District of Columbia at the time of the accident in ques¬ 
tion provide: 

Section 23 of Article 6. Drive on Right Side of Highway, 
(c) In driving upon a one-way highway the driver shall 
drive as closely as practicable to the right-hand edge of the 


60 


curb of the highway, except when overtaking or passing or 
traveling parallel with another vehicle, or when placing a 
vehicle in position to make a left turn. 

If you should find from the evidence that a party to this 
action conducted himself in violation of the aforesaid regu¬ 
lation just read to you, you are instructed that such con¬ 
duct constituted negligence as a matter of law, and that 
such failure to so operate the said automobile was the proxi¬ 
mate cause of the collision in question, then your verdict 
shall be for the plaintiff against both defendants. 

Denied. 

vn. 

223 Plaintiff’s Instruction No. 9. 

The plaintiff in this case relies upon a doctrine which is 
known as the last clear chance. You need not concern your¬ 
self with this doctrine unless and until you first shall have 
found that in the evidence leading up to the accident in 
question both the plaintiff and defendants were guilty of 
negligence. Should you find this to be the fact, then the 
doctrine of last clear chance may be invoked if you further 
find from the evidence that the following four elements 
existed; 

1. That the plaintiff was in a position of danger. 

2. That the plaintiff was oblivious to danger or unable to 
extricate herself from her position of danger. 

3. The driver of the automobile was aware, or by the exer¬ 
cise of reasonable care should have been aware, of plain¬ 
tiff’s danger and obliviousness or inability to extricate her¬ 
self from danger. 

4. The driver of the automobile with the means available 
to him was able to avoid striking the plaintiff after he be¬ 
came aware, or should have become aware, of her danger 
and obliviousness or inability to extricate herself from 
danger and failed to do so. 
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If under the instructions which I have given yon, yon find 
that it is appropriate to consider the doctrine of last clear 
chance, and if you further find that each of the four elements 
existed with respect to the accident in question, then the 
negligence of the plaintiff would not bar her from recovery. 

Denied 



Addendum to Appendix. 

(NOTE: Through inadvertenance the portion of the transcript 
wherein the mark “X 9 ” on the plat was identified was omitted from 
the appendix. In order that all markings on the plat will be. identified 
and explained in the appendix, this addendum is added. 

Following immediately after the portion of cross-examination of 
Kenneth Ludwig shown on page 43 of the appendix, wherein he testified 
as to his position about ten feet away from the plaintiff when he saw 
her start to take a step, the position was identified on the plat as 
indicated below.) 

131 Q. About there will you mark that please? 

(The witness indicated on the plat.) 

Q. Put a cross-mark there. 

A. (The witness complied with the request.) 

Mr. Beasley: Well, now, will you put the figure 9 so it will be dis¬ 
tinguishable from the other marks previously made? 

Mr. Baker: Yes. 


Index to Markings on Plat. 

X 1 . Plaintiff Schear—Where she was at the time struck (App. 
pp. 5-6). 

X 2 . Plaintiff Schear—Where she was when she stopped and 
and looked both ways (App. pp. 8-9). 

X 3 . Witness Cissel—Where she was standing (App. p. 28). 

X 4 . Defendant Kenneth Ludwig—Where he was when he saw 

plaintiff stop and look both ways (App. p. 40). 

X 5 . Defendant Kenneth Ludwig—Where plaintiff was when he 
saw her stop and look (App. p. 40). 

X 6 . Defendant Kenneth Ludwig—Where front wheel of car was 

when car stopped (App. p. 40). 

X 7 . Defendant Kenneth Ludwig—Where right rear wheel of car 

was when car stopped (App. p. 41). 

X 8 . Defendant Kenneth Ludwig—Where plaintiff was sitting 
back in street after collision (App. p. 41). 

X°. Defendant Kenneth Ludwig—Where he was when he saw 
plaintiff start to take a step (Addendum above). 






































